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pursued by i’rofessor Hangaswami Aiyangar in the 
''Canty leisure of a busy official life. 

By a fortunate circumstance, he selected as the 
theme of his lectures in the Dewan Bahadur K. Krishna- 
swami Row Foundation of the University of Madras 
s(jmc important aspects of Dharma^ustra. To these 
lectures, which were delivered in 1937, he gave the 
title of Rajadharma, The title might suggest one 
more study of ancient Indian polity, a subject which has 
had a great vogue in Indian and Foreign universities 
since the publication of the Artha^nstra of Kautilya 
in 1909. In reality it is a prolegomena to Dharma- 
sfUsira in which, among other matters, the inter-rela- 
tions and canonical validity of both Artha^nstra and 
Dharma&nstra are explained and elucidated. In the 
early British Indian judicial administration the study 
of Dharmamstra had an attraction to lawyers and 
orientalists, which has steadily waned with the growth 
of Indian case-law and its supersession of smrti law. 
Its popularity has now gone to Arthasm&tra. The two 
are now usually regarded as rivals and not as comple- 
menting each other. Academic criticism professes to 
see in them differences of aim, outlook, method and 
origin. It is significant, as pointed out in one of 
his ‘ Notes ^ by Professor Rangaswami Aiyangar, that 
even living repositories of traditional Sanskrit scholar- 
ship silently acquiesce in the view that Arthamstra is 
a body of secular knowledge, and on that hypothesis 
deduce a conclusion of its inferior authority as com- 
fwiied with Dharma&mtra. 
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Such a view is one of many instances of the 
obscuration, even to pandits of our day, of correct 
positions in regard to those two s'astras. Scholars 
whose approach to these has been in a spirit of con- 
tempt for traditional methods of study, and who, in 
violation of the spirit of the historic method, which 
they profess to follow, omit to take note of the mental 
and spiritual background of Hindu social thought, 
carry the process of obscuration further. We encounter 
accordingly in modern studies of ancient Hindu society 
a mass of doctrine for which scientific validity is 
claimed and conceded on grounds which a more 
balanced study might challenge. 

A familiar instance of the trend is to be seen in the 
usual acceptance of Rajadhartna as state-craft in the 
narrow sense in which it seems conceived by wTiters 
like Kamandaka. The traditional conception of the 
term equated it with the whole corpus of Dharma. 
In the epic, when in answer to an interlocutor, a 
sage begins to expound Rajadharma^ he deals not 
with constitutional and political matters alone but 
with the whole of Dharma. Seen in this perspective 
many conclusions which are now readily accepted 
in regard to our social thought will need revision. 
Professor Rangaswami Aiyangar has deliberately cho- 
sen the challenging title to draw attention to the 
patent harm done by omitting to recognise this tradi- 
tional view. He illustrated the point by citing many 
instances when he delivered the lectures now published. 
These have now been amplified and expanded so as to 



furnish to the reader adequate materiai for judging 
of the validity of the positions taken by the lecturer, 
and are embodied in a series of very condensed essays 
or articles, amounting to more than a hundred-and- 
eighty, which are modestly designated as ‘ Notes.’ Even 
a cursory perusal of their titles in the list of contents 
will disclose their importance as well as their range, 
variety and interest. The ‘ Notes ’ form as important 
a part of the book as the text. Attention may be 
drawn also to the classified index, which may be useful 
to students. It is the work of a member of our staff, 
Mr. A. N. Krishna Aiyangar, M.A., L.T., Joint Editor 
of our Bulleiin. 

The scheme of publication which the Adyar 
Library has laid down provides for the publication of 
lectures like those now introduced. Our obligation to 
Professor Rangaswami Aiyangar, who has so freely 
been collaborating with us, is all the greater since he 
has given the Adyar Library all rights both in the 
lectures on Rnjadharma now published and in other 
wrorks which he is editing for the Library. To meet 
the convenience of readers of Sanskrit unfamiliar with 
NSgari script, he has given at considerable labour the 
many Sanskrit texts he has cited in the ‘ Note^ ’ in 
Roman. It is hoped that this will enable a larger 
body of readers to examine the citations than would 
be possible if Nagarf had been employed for their 
presentation. 

Tke Adyar Library G. Srinivasa Murti, 

1st Jnly, 1941 Hotborary Director 



PREFACE 

In' the renaissance of Indian studies, which is a feature 
of our day, a branch which has not come to its own 
is Dhartna^stra- Even among its special students 
divergent views as to its character, scope, content, 
source, authority and affiliations are not uncommon. 
This is due neither to lack of material nor to lack of 
intensive study. Though only a small fraction of the 
vast literature of Uharmasfustra has been printed and 
a still smaller fraction is available in translations, 
virtually all the great commentaries and digests that 
have survived eight centuries of alien and frequently 
hostile rule, are now available in one or other of our 
great manuscript collections. 

Dharma^sira was a living subject down to the 
threshold of the nineteenth century. It was assiduously 
cultivated at the great centres of Hindu learning and 
digests were written as late as the accession of Queen 
Victoria. For a generation or two afterwards, proximate 
utility drew lawyers and judges to the intensive study of 
one section of it, viz. vyavahclra. A mild interest has 
since then been evinced by students of ritual in the 
other two sections, naWra and pr^yasocitta. 
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Legalist entbusiasm for Dliarmamstra rapidly waned 
with the growth of case-law and the ever-widening rift 
between the traditional Hindu law and the judge-made 
law of the British Indian courts. If and when the 
proposal under consideration to codify Hindu Law 
(on the basis obviously of judicial decisions and re- 
formist advocacy) becomes fait accompli, the little 
interest which survives among professional men will 
vanish completely. 

The contingency need not, however, cause misgiv- 
ing. V yavahcLra doctrines have suffered greatly from 
specious reasoning and distortion in the interest of 
litigants and from their pursuit in the twilight of half- 
knowledge. If Dharma^stra continues to hold an 
attraction, it will be chiefly to students of history, who 
will turn to it for the light it will throw on the 
institutions and ideals, the life and thought of an 
age remote from their own. It will also count as a 
disciplinary study in the Universities. Its liability to 
distortion will not disappear altogether. To read the 
present into the past is a foible to which historians are 
liable. The political use of history consists in the past 
forming an arsenal from which weapons for present 
strife may be drawn. History is not immune from 
interested falsification or from erroneous conclusions 
due to religious or political bias. These risks will have 
to be fac^d by Dharmasmstra also. But, as in the 
case of history, the margin of error can be reduced by 
thffi diffusion of high ideals of truth and accuracy and, 
as in the physical sciences which use laboratorv methods 
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of investigation, by the provision of safeguards rjr 
controls,’ 

An aim of the lectures now printed was to evoke 
and stimulate interest in a branch of studj* which was 
regarded for ages as of paramount importance for the 
upkeep of the social order. Other aims were to illus- 
trate its use to the student of Indian historv and 
sociology, to define its position among kindred studies, 
and to vindicate the value of the traditional method of 
approach to it, the neglect of which has been the fertile 
source of numerous dubious conclusions now in circula- 
tion. An attempt was also made to demonstrate by 
examples the importance of securing, as a condition 
precedent to its study, a correct perception of the 
philosophic background of Hindu life and thought- 
Sir Henry Maine, whose masterly studies of Roman and 
Celtic law, vindicated the value of the historic method, 
made many plausible and invalid generalisations when 
he dealt with Hindu jurisprudence. His errors sprang 
not from any defect of the historic method but from 
his conspicuous drift from that method in the case of 
Hindu Law, when he read into its authors motives and 
purposes as well as beliefs of his day, and showed in- 
ability to avoid bias due to a sense of racial and reli- 
gious superiority. It is natural but regrettable that the 
authority justly attaching to his name is still securing 
the currency of many erratic views for which justifi- 
cation will be difficult to find. It is still more a matter 
for regret that with far less excuse than Maine, who 
wrote from a cursory perusal of English translations of 
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;i few smrfis and digests and without access in the 
?.»rigina]s to the major digests, commentaries g^udsinriis^ 
rnudern writers, who enjoy these advantages, repeat or 
add to Maine’s erroneous statements. Few modern 
books on Hindu ethics, for instance, are free, whether 
composed in a spirit of apology or appreciation or of 
hostile criticism, from statements which wider know- 
ledge of Dharmas'nstra and its study, not apart from 
but side by side with cognate subjects, might have 
prevented. In the Hindu view of life, aims, ideals and 
activities were not divided up and considered as in- 
dependent of one another. There was no distinction 
between things secular and things religious : the dis- 
tinction would have been unintelligible to the ancient 
Hindu. Society w'as viewed as indivisible, except for 
distribution of duties and obligations. On the equi- 
poise of duties duly discharged, whether of indivi- 
duals, classes or functionaries, was held to depend the 
harmony not only of a particular state or community 
but of the entire universe. Life was a continuum, not 
interrupted by death, and so were deed and thought. 
With such beliefs, to look into only one specialised 
subject like ArthasfUstra or Dharmasrsstra, for ‘a. final 
interpretation of the meaning of any rule of life” or 
institution, was to ask to be misled. This is why error 
pursues the heels of one who would study a section 
of vyavahSfa) to the exclusion of 

the others, or study Dharmasmstra and Artkasmstra 
apstrt and as if they were not cognate and inter- 
Sepeodaat- Specialisation has its limitations. W#:^ 



might acquire knowledge of the histology and ana- 
tomy of Hindu society, and miss all knowledge of its 
physiology and psychology. 

In earlier studies, some of which go back to 1914, 
it was my endeavour to indicate some of the devices 

which the traditional method of education and trans- 

# 

mission of knowledge from generation to generation in 
the “ bookless ages,” provided for a correct compre- 
hension of the Hindu ideals of life. The present 
lectures illustrate the uses of the traditional approach 
to the study of Dharma^sstra and Arihasfastra, and 
the unwisdom of ignoring or rejecting, in the special 
conditions in which Indian learning was conserved, 
valuable oral tradition and its late record in books. 

The designation of lectures on some aspects of 
Dharma&Usfra as Rujadharma requires in the condi- 
tions of our day an explanation which -would have been 
superfluous to the old Hindu. Today we, under the 
obsessions of political studies, regard Rujadharma as 
king-craft or polity. This meaning was not unknown 
in the past but the wider sense of the term was in 
general use. The distinction involves what may be 
regarded as a “constitutional” issue. Among personal 
and 'functional obligations those which lay upon the 
head of society {e.g. Raja) hinged round his duty to 
maintain each person in his duty or Dharma. The 
king’s Dharma, Rujadharma^ was thus the sum of 
the knowledge of all particular duties, i.e. the whole 
Dharma, DharmasTUstra. The new knowledge springing 
from the Artha^ustra has been used to support views 
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which reverse the relations of the ancient Hindu king 
and his society. The wider sense of the term would 
have automatically corrected the tendency were it un- 
derstood. The idea was so familiar to the old-time 
Hindu that it entered into the fabric of ordinary litera- 
ture. For instance, addressing Rama, Laksmana is 
made by Bhavabhiiti to say : 

“ Dharmaprahrsyaniano vu goptu Dharmasya 
vS bhavan ” 

{Mahavlracarita, V, s'l. 30) 
The king is the subject as well as the protector of 
Dhanna. 

The form of a lecture precludes the inclusion of 
citations of authority. The lectures now printed con- 
tain on every page statements which run counter to 
received opinion. During oral delivery such explana- 
tions as seemed from the nature of the audience to be 
called for were given on the spot. When the lectures 
are printed and addressed to a wider circle, it has be- 
come necessary to supply the material on which readers 
might judge for themselves of the validity of the 
reasoning or conclusions advanced in the lectures, instead 
of accepting them without examination. The need is 
met by the addition of the “Notes” at the end df the 
lectures (pp. 66-216). I have endeavoured to keep down 
their number and to condense them as far as possible 
consistently with 'clearness. In several ‘Notes’ the argu- 
ment has been developed and carried a stage further 
than in the text. For understanding the points of view of 
the lectures the ‘Notes’ are very necessary. It is honed 
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that they will prove ot interest and of some use to 
students of Dharma&u&tra. 

The lectures were composed for oral delivery 
early in 1938. The University of Madras had no 
funds for their publication. I am indebted to the 
authorities of the Adyar Library and particularly to its 
erudite Director, Vaidyaraina, Captain G. Srinivasa- 
murti for not only taking over the publication first 
through the Bulletin of the Library and then in- 
dependently, but for the freedom given me in regard to 
the number and length of the ‘ Notes.’ I am also 
indebted to the Joint Editor of the BrahmavidyH, 
Mr. A. N. Krishna Aiyangar, M.A., L. T., for seeing 
the book through the press and for providing an index of 
unusual fulness and clarity. My obligation is great to 
Mr. C. Subbarayudu, the Manager of the Vasanta Press, 
for his patience in overlooking the submission of numer- 
ous proofs, necessitated by the use, for the convenience 
of readers in Europe and America, of diacritically 
marked Roman type for passages in Sanskrit, and 
for the care with which the work has been done. 

The printing of the book was begun in May 1939. 
As both Mr. Krishna Aiyangar and I became soon after 
engrossed in the task of organising an Oriental Institute 
at Tirupati and continued in the work till September 
1940, a long interval between the commencement and 
the completion of the printing has become unavoidable. 

V asumativilds, 

Rangachari Road, 

Mylapore, 5th July, 1941 


K. V. Rangaswami 
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(DEWAN BAHADUR K. KRISHNASWAMI ROW 
DBCTURES) * 

I 

A FEW months ago I received an invitation from the Syndicate 
of the University of Madras inviting me to give the initial 
lectures on a foundation bearing the name of the late Dewan 
Bahadur K, Krishnaswami Row. The lectures were to be 
based on personal investigations, and to bear on ancient 
Indian culture. My hands were then quite full with work. 
The distance between Kas'I and Madras, and the difficulty 
of getting away from the University, in which it is now my 
privilege to serve, in a period full of work, tended to add to 
my reluctance. But it was overcome on three considerations. 
The desire of one’s alma mater is, in the Hindu sense, aian* 
ghanlya — not to be set aside ; the gentleman, whose name was 
borne by the lectureship was one for whom I had come to 
entertain affection and veneration ; and the foundation seemed 
to be the first in the University, definitely marked for the 
advancement of a knowledge of ancient Indian culture, a sub- 
ject which had yet to come to its own in Indian Universities. 
At present there is only one university in India — that at Benares 
— in which it is possible for a student to take a degree after 
a full course in this important branch. When teaching and 
^ I>^liver^ 0 B tlie 4thL and 5th March, 1933. 
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research were accepted some years ago as primary obligations 
bv the transformed provincial universities of India, a provision 
was made for the study of Indian history and archeology in a 
few of them. In Madras, where even the retention of the 
study of the history of the mother-country as one of several 
subjects forming an optional group, in the degree course, 
was secured only after long struggles, the first chair to be 
instituted was that of Indian History and Archaeology, 
now limited by a convention to South India. Valuable 
additions have been made by instructors and research pupils 
to many branches of Indian history, political and cultural. 
But they have been due to the wide extension given by 
teachers to the scope of their duties. For instance, some 
recent additions to the literature of Indian polity and social 
structure have been made in the University of Bombay in the 
School of Sociology. With the exception of my colleague in 
Benares’ who presides with distinction over our department 
of Ancient Indian History and Culture, only one other 
university professor in India — the Carmichal Professor in 
Calcutta University — derives his designation from this branch. 
But, in Calcutta there is no provision for the group in the 
ordinary and honours courses leading to the B.A. degree, 
though it can be offered by a candidate fpr the M.A. degree. 
In the University of Bomtay a candidate can indeed offer it in 
the M.A. examination, but the provision is infructuous as neither 
the University npr the constituent Colleges offer any' help 
to students in securing the antecedent knowledge, or provide 
post-graduate tubing in it- In the Benares Hindu University 
alone has the vision of its fonnders and supporters made, from 
its beginning, fwovision in all the degree courses for the teach- 
if^S trf ancient Indian history including the history of Indian 
* Dr. A. S. AJtekar. M.A., IX.B,, D.Litt, 
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literature, art, religion, and social and political institutions. 
The involuntary self-denial of so many Universities of India 
in this respect has not contributed to a correct perception 
of many present-day problems, which like most questions of 
the day, have their roots in the past. It is the feeling that 
it would not be right to refuse co-operation in any effort to 
revive the study of this important branch of study that 
has been the most powerful force impelling me to accept 
the invitation, in response to which it is my privilege to 
address today an audience in my old University. I trust that 
it will not be regarded as presumptuous, or as an abuse of 
hospitality, if I venture to express the hope that in the many 
admirable developments which are now taking place in a 
University, which can claim to be the mother of four other 
universities, provision will be made, hereafter atleast, for the 
adequate and continuous study of Indian culture in every stage 
of the courses of study leading to the M. A. degree. 

It is now some years since Mr. Krishnaswami Row 
passed away.* His work was done in fields which do not 
come much into public view. His career was remarkable. Born 
in 1845, he turned to the study of English after a course 
of vernacular education, and passed the Matriculation exa- 
mination in 1864 from the Presidency College. He had not 
the advantage of College education. But, when he had 
attained eminence, he was nominated a member of the Univer- 
sity Senate and held the position for many years. He b^an 
his long official career as a derk in the district court of an 
out-station. Without academic training in law, he ro^ to the 
position of a subordinate judge in Madras and d the chief 
judge in Travancore, and won a name as a very sound lawyer 
^ February, 1923. 
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and judge. After holding the highest judicial office in 
Travancore for over fifteen years, he was placed at the head of 
its administration by the Maharaja, a shrewd judge of men, 
devoted to the interests of his subjects. He held the office 
of Dewan with distinction for over the full term of five years. 
After his retirement in 1904, and till almost the last day 
of his life he took part in the chief public movements of 
the province. He was thorough in whatever he did. The 
reputation for efficiency, acuteness, balance and integrity, 
which he made even when he stood on the lower rungs of the 
official ladder, he kept through out a long life. He was 
hrmly rooted in a belief in the verities of his ancestral religion 
and dharma, and was inflexible in his adherence to them. To 
know him was to respect him. The commemoration of his 
name in a University, in which as a student he stood outside 
the portals, is a fitting recognition of a life devoted to culture 
and service. It is an honour to be brought into association 
with anything which bears his name. 

“ Indian culture,” even when limited by the adjective 
** ancient,” is a term of Atlantean extension. The wealth of 

f 

themes in so wide a range is an embarrassment to one who 
has to make an initial choice, and perhaps to start a tradition. 
The selection of " Rdjadharma” in the wide sense in which 
it is accepted in Indian tradition, is due, among other con- 
siderations to the desire to round off a series of studies, which 
were begun by me thirty years ago, and which have been 
pursued in moments of leisure snatched from daily avocation. 
In 1914 when I was honoured with an invitation like the 
present, to give the inaugural lecture on the foundation 
aamol aft« Dr. S. Subrahmanj^ Aiyar, the most venerated 
Indian of the day in our province, I gave the first fruits 
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of studies of ancient Indian polity. The attempt partook 
the character of a pioneer enterprise, as the locus classicus 
for all study of Indian polity, namely the Arthas'astm of 
Kau^ilya had been published only five years previously 
in spite of its existence having been suspected very much 
earlier by Weber and Aufrecht. I next turned to ancient 
Indian economic theory and practice and gave the results 
of my study of them in ordinary lectures delivered before 
the University, and later on under the Manindra Foun- 
dation in the Benares Hindu University. When my 
official harness was shed in 1934, an invitation from the 
University of Calcutta to be a Special Reader enabled 
me to follow up the implications of our wide literature of 
Artha^^tra and Dhartnas'dsfra on the social and schematic 
side. It is ray purpose today to submit some reflections 
on the character, scope, progress and content of the Indian 
literature of Dharma as a prolegomenon to the study of an 
important branch of literature, which has influenced for 
centuries the life of the people of India, and whose force is 
still not spent. Many of the opinions to which expression is 
now given have been formed in the course of an examination 
of cardinal works in this branch which I am editing. 
It might be useful if it is made clear at the very beginning, 
that the aim of the lectures is not to attempt another resume 
of Indian political theory. The subject is worked out and 
there ’is little that one can hope to add to the data already 
collected. A stray interpretation, that may be new, will not 
Justify a mere summary of accessible information. The source 
literature of ancient Indian polity is not large, judged by what 
has survived. Kautilya’s book towers over the rest like a 
Himalayan peak. The works of KSmandaka, Somadeva, 
Hemacandra, Bhoja and Someswara, along with the dubious 
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works bearing famous ‘ epic ’ names like those of the opposed 
sages Brhaspati and S'ukra, and Vais'ampayana, virtually 
exhaust the number. Every inch of this small field has been 
subjected to the investigator’s spade. He who aspires here- 
after to add to our knowledge must discover another Kautil- 
iya. The prospect is not hopeful. 

The subject has, however, attained remarkable popular- 
ity. The feeling which the Arthas’astra created at first 
was a mixture of admiration and consternation. A ten- 
dency arose to view the old pun in the name ‘ Kautilya,’ 
as fitly describing the author of unethical and tortuous 
policies. More thorough study of the Arthas/astra in relation 
to its environment changed the earlier view. Kautilya’s 
memory was then not only vindicated ; he had a narrow escape 
from political canonisation. He has been gravely cited 
in legislative bodies, state papers and discussions of public 
policy, and his authority has been invoked — not always in 
defence of “ emergency finance ” or the necessity of espionage. 
The Arthasdstra has been translated into several languages 
and is not regarded as needing to be bowdlerised before it can 
be prescribed for academic study. The exhumation of the old 
unsavoury reputation is now barred. It is res judicata. The 
innocuous “ Kautalya ” is now welcomed as the correct form 
of his name, and it has replaced the suggestive “ Kaufilya ”. 
The Arthasdstra has the merit of being self-contained, and of 
exhibiting the working of a master-mind, like Aristotle’s. To the 
statesman and administrator, it holds a different attraction. Its 
opinions have entered into the fibre of Indian political thought 
and Hfe. The statesman, like the physician, believes in inherited 
fa^«aace to certain remedies, and selects only those which the 
will reject. Institutions: and ideas are more readily 
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accepted and assimilated when they fit in with inherited 
aptitude and tradition than otherwise. The doctrine of 
the unity and continuity of history gains from the belief 
that the past survives in the present, like the immortal 
protoplasm. It offers a fresh inducement to the study of 
institutional and cultural origins. Reformers, who have to 
contend against mass inertia or opposition, are strengthened 
by the discovery of an ancient ancestry for their ideas. 
Though the sources of ancient Indian polity have been worked 
threadbare, they will continue to attract men of affairs so 
long as there is belief in their utility. 

This might please those who take a pride in national 
literature, but the satisfaction will not be un-alloyed. For 
a proper comprehension of our ancient life and thought 
not only Artha^astra but the bigger literature of Dharma- 
sf^tra is needed. The former has been examined pretty 
thoroughly. The latter still awaits close study. The 
tendency has grown to view Dharmasmtra as subsidiary to 
Arthas'astra, and indiscriminate use has been made of cita- 
tions from the former to support or to confirm the doctrines 
of the latter, and this has been frequently done without 
reference to context. The attitude reverses the traditional 
view of the relative position of the two. Barring the sections 
styled Rajamti or Rajadharma in the Epics and Puranas, as 
well as in the Smrtis, which are regarded of value on account 
of their political content, and the sections which deal with 
the principles and rules governing the law of persons and 
property {vyavahara), Dharmasrastra are rejected or ignored 
as ‘ priestly twaddle.’ But, politics and civil law form by no 
means the whole or even the major part of Dharmas’dstra ; 
nor were they regarded by old writers of acumen, possessing a 
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sense of proportion and reaiityj as the most important. Other- 
wise, there is no meaning in writers, who display a subtlety 
and robustness of mind comparable to that of the best lawyers 
of our age or any other (e,g., Vijfianeswara, Laksmidhara, 
JlraQtavahana, or Madhava or Raghunandana) spending them- 
selves on the elaboration of the parts of Dharmas'asfra, which 
are now rejected as useless. 

This selective or differential treatment is largely the result 
of a historical accident. The early British administrators 
suddenly found their desks in the counting houses turned into 
the chairs of judges and magistrates. They had to govern 
people who were governed by personal laws, set forth in 
treatises written in languages which Europeans did not under- 
stand. The penal law, of the country, except in small islands 
of Hindu government, not submerged in the Muhammadan 
inundation, was Muhammadan and was based on the Koran 
and traditions. Warren Hastings, who had no compunction 
in enforcing a law which made forgery a capital offence, was 
outraged wh^n he heard the sentence of a Kazi of Chittagong, 
which was in strict accord with Muhammadan Law, on certain 
persons guilty of robbery and violence. The substitution of a 
penal law from Europe for the laws of the two great com- 
munities was the first step in British administration, and the 
process was hastened by the Supreme Court.^ Another 
step was taken when the civil law relating to person and 
property {vyavahara) was taken up for translation. Halhed 
translated from a Persian version the Sanskrit digest of 
vyanuiAara made to the order of the Governor-General. A 
more ^ti^actory work was demanded by Hindu opinion, and 
it was supplied by Jagannatha’s nibandha on vyavahdra, still 
* ia 1774* 
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unprinted, of which a part was translated in 1797 , and is 
known as ‘ Colebrooke’s Digest.’ 

Other translations of legal works, like the vyavakara 
section of the Mitaksara and the MayUkha, the Dayabhdga of 
JImutavahana, the Ddyakramasafngraha of S'ri Kysnia, and 
two well known treatises on the law of adoption followed, 
‘ manuals of ‘ Hindu Law,’ for the guidance of judges and 
lawyers ignorant of Sanskrit, were also compiled by Strange, 
Wilson and Macnaughten. Since their time, the addition 
to this branch of modern legal literature has been considera- 
ble, and has been largely due to the growth of case-law. In 
spite of increasing dependence on judicial decisions in the 
interpretation of Hindu law and usage, the desire for the 
study of treatises on vyavakara, either in Sanskrit or in 
translations, did not sensibly diminish, mainly because the 
Bench began to be strengthened by the appointment of judges 
to whom the texts and local and caste usage held an appeal. 
Recently there was a mild flutter when an Indian member^ 
of the Judicial Committee of the Privy Council made 
citations in Sanskrit in a judgment which he pronouced. 

Apart from the question of proximate utility, the selection 
of the vyavakara content of Dharma^astra for study is also 
/lue to the assumption that it alone dealt with the “ secular ” 
as contrasted with the “ religious ” aspects of Hindu life and 
activity. Such a division of the life of the Hindu is not how- 
ever correct. Hindu thought does not recognise the dis- 
tinction. Secular and religious considerations are inextricably 
interwoven in Hindu motives and actions. This feature is 
reflected in Dkarmas>astra. Legal capacity is held to rest on 

* The Right Honorable Sir Shadilal, P. C. 

2 
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spiritual. Legal competence can be affected by ceremonial 
impurity, by the commission or the omission of particular 
religious duties, and by their performance at proper and 
improper moments. This is why the treatment of asauca 
(impurity arising from birth or death) and kalanir^aya 
{determination of the proper time for doing prescribed things) 
occupies so large a space in Hindu legal literature. Some of 
the old rules may be argued as still operative. So critical 
a writer as Jimutavahana found it necessary to write, besides 
his two books on inheritance (Dayabhaga) and procedure 
iVyavahdra-matrka) a much larger treatise on the “ determi- 
nation of suitable time ” (Kdlaviveka,) and Madhavacarya also 
wrote a Kalanirnaya. In old Indian criminal law, as in 
other archaic penal law, spiritual and secular punishments 
were intermixed. An offence was treated as both a sin and 
a crime. Much misunderstanding of the supposed one-sided 
and unfair discrimination in the award of punishments on a 
caste-basis is due to a failure to visualise that every offence 
had two sentences, both of which were usually operative. 
In a sceptical age like ours the sentence of a spiritual authority 
and the imposition of even an exacting penance or rite of 
expiation will be r^arded as light in comparison with im- 
prisonment, banishment or death, while mere refusal to admit a 
p^son even to the right of expiation, as a penalty for the gravest 
offences, will be viewed as virtually letting an offender off. 
But it is not right to interprete the beliefs and usages*of one 
age by those of another. When life was viewed as continuous, 
and as extending over both ante-natal and time, 

and when the idea that an unexpiat^ offence entailed very 
grave consequences in a future existence was implicity accepted, 
the deterrent effort erf a denial of the right of expiation must 
have been very powerful. Civil status and competence was 
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held to be affected adversely by unfulfilled penance or purifica- 
tion, or by some defect in an enjoined ceremony or sacrament. 
This is why the treatment of sacraments (sawsMra), purifica- 
tion is-uddhi) and expiatory rites iprdyas’citta) occupies such 
an important place in Dharmas’asira), The so-called ' Brahman 
immunities’ should be judged in relation to this attitude. 
Kautilya, who does not hesitate, when considering the punish- 
ment of treason against the state, to over-ride the smrti rule 
that a Brahman cannot be put to death, denies even-main- 
tenance to the apostate, with an exception in favour of the 
mother alone, because apostacy placed one beyond the pale of 
redemption by purificatory rites. 

The assumption of a secular, as distinguished from a reli- 
gious division in Indian legal and political literature is responsi- 
ble for the magnification, in modern times, of Arthasastra^ 
supposed to represent the realistic and secular, as contrasted 
with Dharmas'astra reflecting the idealistic and religious ele- 
ment. The assumption of the origin of ArfhayMstra, from a 
secular source is opposed to Indian tradition, which attributes 
a semi -divine, or at least an inspired source to it. It was 
counted in smrtis among the sources of law, to which judicial 
recognition was due. Judges and assessors (sabhyah) were 
to be expert in both. Arthasrastra was included either under 
Aiharva-veda, or Itihdsa, described as the fifth Veda, 
or was counted by itself as a sixth Veda. The implication 
of this picturesque statement is that it had the authority, 
which any body of doctrine claiming to be a Veda will have, 
and yet, not being of the strict Vedic corpus, it was available, 
like the Epics and Purapas and the sciences and arts {sfUpa, 
kala) placed under the fifth and sixth categories, to women 
and to men of the unregenerate castes (Sfiidrdntyajdh) few 
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study. This feature made it very acceptable in periods in 
which, contrary to tradition and rule, thrones were occupied by 
non-K§atriyas and by women, and a considerable section of 
the fKjpulation left the BrShman fold to accept Buddhism 
and Jainism, which were outside the pale for denying the 
authority of the Veda. 

The ‘ secular ’ character Arthas^cistra is another as- 
sumption which can be justified neither by its content nor 
context. Arthasfasira shared the same beliefs as Dharmas^astra, 
Its toleration of heresy was not new. Even before the days of 
Kaujilya the Buddhist Sangha had become powerful. Under 
As'oka and his successors the heterodox position was further 
strengthened. Both As'oka and his successor Das'aratha patron- 
ised even the Ajivakas, who were atheists. Manu refers to 
associations of heretics, whose usages must be upheld for 
their own members. The heretic might be a nuisance but an 
administrator could not ignore his existence in society, es- 
pecially when he had a powerful following. This is why in 
RajanUif beginning with Kautilya, it is laid down that a king, in 
granting audience, should give preference to heretics, magicians, 
learned Brahmans and destitute women. Heterodoxy was 
often believed to possess a mystic power which was the source 
of its confidence. The rule is thus merely one of prudence. The 
recommendation of Kautilya that the philosophies to be includ- 
ed in royal studies should include Anvik§ikl, the Samkhya," Yoga 
aiad LokSyata, is coupled with the induction that they should 
be learnt only from teachers of proved orthodoxy. Yajfiavalkya, 
like Manu, reo^nises the customs of heretics (pa^v-dah), and 
the c^enence mu^ be to the Buddhists. This is proof of the 
S^cit of ccnnprebension in Dharmasfdstra, of which another is 
the IfeoQty tlttd it included Arthavdstra. \Manu’s impatience 
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with those who followed Artha and Kama, is not a con- 
demnation of the subjects which dealt with them, but was 
aimed against those addicted to the excessive pursuit of wealth 
and pleasure. It is not open to infer from the e.x:istence, from 
Mauryan times, of separate courts for the trial of criminal and 
civil causes that the differentiation reflected a distinction 
between secular and religious law, for the matters were adjudi- 
cated on in both types of tribunal. Criminal jurisprudence 
was also assigned a divine origin, and Dan^a (the Spirit 
of Punishment) was held to have been divinely created. 
Differences between rules of Dharmas'dstra and Arthas’dstra 
are neither more numerous nor wider than those within each, 
according to different writers. From the postulates that all 
knowledge is ultimately based on eternal verity (Veda) and that 
apparent differences or conflict, merely indicate o^tion^,{viTialpa) 
it follows that the differences betw een the two s'dsiras must be 
viewed as capable of explanation and reconciliation. Revealed 
knowledge must be self-consistent. There cannot therefore be 
any real conflict between Arihasfostra aud Dharmas'dstra. The 
hypothesis of divine origin invested both with the qualities of 
universality, consistency and permanence. It is inconsistent 
with belief in God’s omniscience to presume that circum- 
stances and contingencies, which arise from age to age, or differ 
place to place, are not foreseen and provided for in literature 
which springs from Divinity. One’s inability to find a unifying 
principle between apparent opposites does not mean that such 
a principle does not exist and is not discoverable. Generalisa- 
tions of this type paved the way for wide interpretation, and 
for the evolution of a science compounded of equity, logic, 
psychology, grammar, and rhetoric, to which the name 
Mimdmsd, came to be given. The rules of Mimdmsd, which 
later on underwent systematisation, are not unlike those 
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evolved 10 western law in regard to the interpretation of 
statute law, but they follow as corollaries from the premises 
of Hindu religion. First designed for Vedic exegesis, their 
application to Dharmas’astra and Arthas'dstra compelled their 
further elaboration and consolidation as a coherent body of 
doctrine. The two subjects to which interpretation applied 
benefited from it, particularly Dharmas'dsfra ; for it survived, 
supterseded and absorbed Arthas’dstra. The latter, which 
had enjoyed a vogue in and before the days of Kautilya and 
had been cultivated in many schools, ceased to command the 
old weight after the foundation of the powerful empire of the 
Mauryas and their successors. Its derivation from S'ruti made 
it as unacceptable to the Buddhist as the Smrti. In the 
Brahmanical reaction under the S'ungas, Bharas'ivas and 
Vikatakas in North, and under the S'atavahanas and Pallavas 
in South India, an impatience of compromise was born. In 
the revision of Dharmas^dstra and of epic literature made in 
the epoch, the Arthas'dstra core of smrtis was strengthened so 
well that Arthasfdstra ceased to have an independent existence. 
Arthas'dstra works adapted themselves to the changed milieu. 
Kamandaka’s NUisdra, which claims to be based on Kau^ilya’s 
work, adopts, like the smrti, the sfloha as the medium of 
expression. It rivals Manusmrti in magnifying the power 
and position of the king. It omits the entire field of adminis- 
tration and law, leaving them to works like Manu’s. It elabo- 
rates the technique of foreign relations, involving the mutual 
relations of rulers {Rdja-mat^ala) and interests, forming 
groups ranging in number from sixteen to three-hundred-and- 
mxty. It stresses only those features of its original as were 
acceptable to the Brahman reaction. The difference between 
Eautilya tod Kamandaka is that between one who saw a great 
eanpire rise on the foundations of a number of small states, and 
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of one who witnessed the daily struggles and the shifting 
alliances of a number of precarious principalities. Later works, 
like those of Somadeva and Hemacandra, reflect the steady 
political decline, of which we have evidence in history. 

The NUivakyamrfa of Somadeva is more a literary experi- 
ment than an original essay on politics. He reproduced in 
pithy sentences the words of Kautilya, but not the spirit. That 
was not to be expected. Temperamentally, the Mauryan king- 
maker and the pacific Jain ascetic were poles apart. The 
subject-matter of Somadeva’s little book is more closely related 
to Kamandaka’s work than to Kamandaka’s famous original. 
Hemacandra’s Lagu-arhan-nUi is more an imitation of the 
popular summary of smrti rules (e.g. the Stnrtisangraha) than 
a contribution to Arthasastra. Civil law is its chief topic. 
It reproduces the matter in digests, but without a reference 
to the ultimate and paramount authority of the Veda. Soma- 
deva’s book is taken upon with moral maxims. It could have 
little use to an administrator. Hemacandra’s book might 
have been used in a Jain kingdom, like that of Kumarapala, 
but it is, at its best, a poor substitute for the works of Hema- 
candra’s contemporaries Vijnaneswara and Laksmidhara. 
The aim of the Jain monk and polyhistor was to establish his 
claim to all-round learning and not to add sensibly to the 
literature of polity or law. The literature of Rajadharma, 
contained in the later digests more properly belongs to Dharma- 

There is another reason for the imperfect comprehension 
of the scope of Dharmas'astra and its content. It consists 
in the misunderstanding of the small quantum of “ worldly ” 
matter in stnpis, particularly in those of the earlier and later 
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times, and its absence in many of them. On the other hand, 
there are smrtis of the middle period (fifth to eighth century 
A.D.\ which omit everything but the “ civil law Narada- 
smrti is an example. The lost works of S'ankha-Likhita, 
Harlta (prose), Katyayana and Brhaspati seem to have had a 
large “ civil law ” content. The works of Manu and Yajna- 
valkya are comprehensive, and of the two, the latter, though 
very closedly related in doctrine and attitude to ArthasfSstra 
(perhaps even to Kautilya’s work) is relatively sketchy on 
politics. Parasfarasmrti, which commends itself as the one 
pre-eminently indicated for the present age, is pre-occupied 
with acara and prdyasccitta and ignores law and politics 
completely. Is it to be inferred that the subjects were regarded 
as of no value to the present age ? The core of purely legal 
matter, in the modern sense, in the Dharmasutras of Gautama, 
Apastamba, Bodhayana, Vasistha and Visnu is thin, and forms 
in each work but a small proportion of the total. Lost 
verse smrtis like those of Yama, Vyasa and others, seem to 
have dealt with both sides, but it is iinpossible in their present 
fragmentary condition to guess the relative proportions of the 
two s^tions in their original state. The usual explanation is 
that the different proportions reflect the secular or unsecular 
bias of the writers. The sMras and later smrtis are supposed 
to have been preoccupied with religion and ceremonial, a few 
only dealing with “ law ", under the influence of Arthas'dstra. 
The later smrtis belong roughly to the same age as Kaman- 
daka. If, under the influence of Arthas'dstra, they devoted 
themselves to l^al questions to the exclusion of religious 
and half-reiigious-topics, it is remarkable that Kamandaka, 
who was deliberately modelling his book on Kautilya’s 
Arihaaf&stra, should completely ignore civil law and adminis- 
^alicKii, which fcHnn a glory of his original, though even in it, tho 
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sections dealing with law proper form but a small part of the 
whole. Kamandaka’s omissions should therefore be explained, 
like that of Somadeva, on the ground that he assumed the 
prevalent civil codes like those of Narada. The theory of bias 
must accordingly fail. An efficient cause may also be found in 
the literary form of smrti literature of the earlier epoch, and 
the methods in vogue for the transmission of doctrine. The 
older smrtis are not only in prose but in aphoristic prose 
(sutra), devised for memorising and for economy. A sutra 
was not intended to be read. The aphorisms would usually 
be unintelligible to the uninitiated. The purpose of aphorisms 
was to act as sign-posts, and keep the real exposition to the 
track. It was so in Buddhist as in Brahmanic literature. The 
s'loka, which came in to vogue later on was in some respects as 
useful. Its rhythm enabled it to stick to the memory, and it was 
more intelligible than a siitra. But it lacked brevity, on which 
much store was set. In the earliest epochs of Vedic study, 
the Kalpasutra would be taught in the school of the branch 
(ffakha) of a particular Veda, and the traditional explanation 
would be handed down in the school. It would not be reduced 
to writing but be available for recitation in class. The paramount 
value of the teachings of the Buddha and the belief that the 
Suttas (sutras) of the Tripitaka reproduced his actual words, 
made the early Buddhists arrange for recitations of Suttas in 
the annual gatherings of the Saiigha. No similar compelling 
motive was present in the case of Dharmasfa^traSf which 
did not always form part of the Kalpasutra of any particular 
Vedic school. Their commentaries were handed down from 
teacher to pupil, and ran the risk of becoming lost, when those 
who possessed the traditional explanation perished. When 
smrti material was reorganised as a collection {samhitd), in 
a comprehensive work, it incorporated much explanatory 
3 
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material till then preserved by oral transmission. The Manu- 
smrti apparently incorporated much matter of the kind, as also 
the Brhaspatismrti, judging from the character of its fragments. 
Invasions and wars must have interrupted the work of trans- 
mission. To such calamities must be attributed the loss of much 
smrti material and the earliest commentaries embodying oral 
tradition. Among the lost commentaries that of Yajnasvamin 
on Vasistha, Asahaya’s bhdsyas on Manu and Gautama, and the 
commentaries on Visnu, Katyayana and Brhaspati must be 
counted. Again, the oldest commentaries on the Dharamasutras 
are removed by centuries from their texts. We regard Karka, 
Maskarin and Haradatta as very old commentators, but between 
each of them and his original, twelve to fifteen centuries must 
have run. The distance in time between Manusmrti and 
Medhatithi, or Yajnavalkya and Vis'varupa is much less. It 
is only from the bhdsyas, or elaborate commentaries, which 
came nearest the oral transmission of the interpretation of the 
swfm literature, that one can form an idea of the space originally 
occupied by the different heads of a subject of the siltras, and 
of the relative importance attached to them. For instance, 
the first four aphorisms of the Brahmasutra are deemed 
relatively the most important in about a hundred and fifty, 
forming the whole, but they take up over a fourth of the whole 
space in the great commentaries of S'ankara and Ramanuja. 
In the absence of continuous traditional interpretation, there 
was always the risk of misapprehension of the views of the 
cffiginal s&ra, even when shorter explanations embodying the 
traditibnal view, known as varttikah were supplied, as they 
were in many cases. But, even these were often criticised as 
not correctly conveying the meaning and drift of the sutra, 
and the declared purpose of a bhd^a was to explain, correct and 
sof^ement the ’OS.rfHha. The Mahdhha^a does so in regard 
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to the grammaticai aphorisms of Pa^iini and the vriti of 
Katyayana. Kumarila does so in explaining the aphorisms of 
Jaimini and commenting on the bhasya of S'ahara,^ Without 
vdritika and bhasya, a sfdra book is often not only not intelli- 
gible, but it is apt to mislead. Take the case of Kautilya’s 
work. At the end of it, there is a s^loka which declares that 
having had experience of the contradictions between originals 
and commentaries, Visnugupta (r.e. Kautilya) composed both 
the sutra and the bhasya. The text of the Arthasrdstra of 
Kautilya is mostly in prose, though there are many verses 
interspersed. They have all been usually taken as sutra. Maha- 
mahopadhyaya T. Ga^apati S'astri, to whom we owe both a 
good text and a valuable commentary, accepted the last s’loka 
as authentic, and regarded the brief statements of the content 
in the introductory chapter {adhikarai}a-samuddes‘a), which 
are reproduced at the beginning of chapters, as the original 
aphorisms {sutra) and the substance of each chapter as the 
commentary of Kautilya. The view merits acceptance. The 
aphorisms are just like chapter headings nothing more. S&tras 
like Vyavahdrasfhdpana and Ddyabhdgak are just headings. 
Suppose only these aphorisms or headings survived from the 
work of Kautilya. Could anything be gathered from them of 
his views, which are now so well-known ? As verse smftis ana 
often the lineal successors of sutra works, the peculiarity may 
be postulated of them also. The long discussions of the gr^t 
bhd^ydkdras, who commented at length on Manusmjii and 
Ydjnavalkya-smrti will then be viewed as carrying on the 
tradition of the transmission of authentic interpretation of such 
aphoristic literature. The ‘ tacking ’ of Madhavacarya, in his 
well-known commentary on Pardsarastnftu of a whole book 

^ Curiously, the works of Kumarila are entitled v&rtttkas and tika, while 
^almra’s work is styled 
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of civil law (t^avahara) and maxims of government to a 
quarter-verse of the smrfi (Raja dharmena palayet) will then 
be recognised as not exceeding the legitimate duty of a com- 
mentator, and his elaboration of the civil law, which the 
original appears to ignore as not a mere tout ds fotce. 

Bhdsyas and nibandhas (digests) continued to be 
written up to the threshold of our own times. Nevertheless, 
there has been an increasing neglect of Dharmas’dstra. It has 
not only shared the misfortune of all technical literature in 
Sanskrit through the drying up of the springs of patronage, but 
it has also suffered from another cause. The contact between 
European and Indian cultures in the 19th century produced, 
in Hindus, in the beginning an admiration for the former and 
induced an apologetic attitude for the supposed crudities of 
the latter. There came, later on, a new love for and pride in 
their ancient literature. But the revival helped only the study 
of the Veda and its auxiliaries, classical Sanskrit literature, and 
Indian philosophical systems. Dharmasfdstra had little share in 
the revived interest. Its very mass repelled all but the few who 
devoted their time to the Kalpasutras, in their triple division 
of srrauta, grhya and dharma. Manustnrti was an exception. 
It is illustrative of the indiscriminate trend of the movement 
that when translations of even the smaller smrtia of Narada, 
Vi§ 9 u and Bjhaspati were included in Max Muller’s “ Sacred 
Books of the East,” a version of the samhitd of Yajnavalkya, 
which had been so great an attraction, was not finally included 
in the series. Recent interest is due to lawyers and judges, who 
know Sanskrit. Indifference to Dharmasfastra is still pretty 
general, and may be traced to the feeling that ‘ things that 
matt^ ’ like la.w and politics, are wanting in such “ priestly ” 
Most students have neither the patience nor the 
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conviction, which made Colebrooke obtain a grounding in 
Mtmamsd, which is so vital to an understanding of Dharma- 
ffostra, before he translated the Digest of Jagannatha. 

The result is regrettable in view of the excellent progress 
made in the study of our history, and of the application of 
the comparative or historical method to law and politics. Sir 
Henry Maine’s influence was an important factor of the 
change. It helped to supersede the analytical study of Indian 
law and politics by the historical. Institutions are now viewed 
as growths which suggest lines of evolution. The reciprocal 
influence of idea and environment is assumed and investi- 
gated. Institutions, movements and ideas are judged with- 
out bias. But, have these safeguards been applied in the study 
of Dharmasfdstra ? Is it not a common tendency to assume 
ignorance, prejudice and self-interest as the ruling motives 
of hierarchy, and to regard them as present in Dkarmasdstra^ 
because it apparently emanates from the priestly class ? Even a 
cursory view of Dharniasfastra must dispel such ideas. The 
critical faculty is not the monopoly of the modern age, any more 
than reasoned scepticism. S'abara indulges, in quite a ‘ modem ’ 
manner, in flings at priests and their selfishness when 
he comments on the purpose of some Vedic rites. Kautilya 
does not spare his own teacher. S'ankarabhatta does not 
spare his father, the renowned Kamalakara. Good faith and 
compkence alone earn respect for authority from our * legal ’ 
writers. 

Doctrines which sound strange to us are not necessarily un^ 
Sound. Nor can we presume that in an earlier age they were not 
considered reasonable and well-grounded. Take the instance 
of the doctrine that the king and the Brahman uphold the 
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world-order. The acutest writers of India accepted it, though 
they were aware of the w’eaknesses of individual rulers and 
Brahmans. Deliberate or veiled sophistry was certain of ex- 
posure in times in which logic was well-developed. Distortions 
of meaning were difficult when the rules of interpretation were 
clearly laid down and understood by those who used them. An 
author who misquoted a text, or altered its wording, would 
be promptly exposed. The care with which the texts were 
preserved, especially in technical literature, is seen in the way 
in which bhasyas and digests notice and discuss even petty 
differences in reading. An authority opposed to one’s own 
view is never ignored or suppressed. It is met squarely. 
The principle was enforced by the peculiar form adopted 
in exposition. The opposed statements were stated, then 
answered and the conclusion reached last. There were 
other conditions favouring literary integrity. Learning was 
localised in places like Kasi, Paithan and Nasik. The wander- 
ing scholar, who carried his library in his head, roamed about 
as a pilgrim and made his learning pay for the tour, helped 
to keep ideas and books in circulation. A new book soon 
acquired an instantaneous influence and recognition proportion- 
ed to its merit, even in far-off places, in an eige which had not 
the advantages of printing. The conditions made for uniform 
texts as well as the spread of new methodsi new ideas and 
new doctrines in areas far removed from those in which 
they were first promulgated. Critical estimates of the holiesty, 
accuracy, and reliability of writers were carefully canvassed, 
and spread throughout the country. New writers had need 
to be careful. Rivalry between scholars was keen and 
criticism sharp and unsparing. The conditions were such 
to ensure int^rity in texts, accnracy and fidelity in inter- 
ptfstadtbn. logic in inference, and absence of bias in application. 
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The spread of priestly impositions in such an atmosphere 
can be safely ruled out. 

But it is largely on such presumptions and on defective 
understanding that many views of our day about Dharma»asira 
are based, J. J. Meyer, to take a distinguished example, dis- 
criminates between Indian works on magic and law, and places 
Dharmas’Mtra under the former. The view’ is akin to that 
which ascribes the birth of civil law (vyavahdra) to the influ- 
ence of political environment, and its incorporation into 
Dharmas'dstra to an alliance between king and priest. The 
small content of ‘ law ’ in smrtis, the existence of tw’o classes 
of Mauryan courts, and the assumption that Indian thought 
differentiates between “ religious ” and “ secular ” elements are 
responsible for these wrong generalisations. They fail to recc^- 
nise either the importance of unwritten law, preserved in the 
recollection of assessors and judges, who had to be trained in 
Dharmas^dstra, or to the relative value to be attached to cus- 
tomary and king-made rules. Jolly’s dictum that the character- 
istic of Dharmas'dstra is high-flowm religious idealism express^ 
a kindred view. To describe Arthasrastra as ‘ public law ’ and 
Dharmasrdstra as ‘ private law,’ as a recent writer (B. E. 
Sarkar) does, is to miss the intimate relation between the 
Hindu state and family, and the duty of the former to correct 
irregularities of conduct by members of the latter. 

The Indian king was believed to be responsible as rnnch for 
the correct conduct (dcdra) of his subjects, and their performing 
the prescribed rites of expiation (J^rdyaseittay as for pniiishtcg 
them, when they violated the right of property or committed a 
crime. The deara and prayasoitta sections oi the simfi cannot 
accordingly be put outside the “ secular ” law* The allied 
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distinction between Arthasastra and Dharmasfdsira on the plea 
that the former deals with real-politik and the latter with ideals, 
over-looks the fact that when judges and parties shared the 
same ideals, as expressed in smrtis, ideals were translated into 
action, and that there was an “ idealistic ” element in Arfha- 
^dsira as much as in Dharmasdstra. Breloer’s view that 
Arthasastra is “ planned economy ” is correct taken by itself, 
but the ‘ plan ’ is part of a wider scheme of social organisation, 
laid down in Dharmasdstra. Dr. K. P. Jayaswal’s distinction 
between Arthasastra, Bdjanlti, and Dharmasdstra as that 
between “ municipal and secular law ”, “ constitutional law,” 
and *■ penance law ” is not only based on superficial observation 
but on the disputable view of the origin and function of the 
two classes of Mauryan courts, and a failure to observe, that 
Rdjaniti in the widest sense will include (as Sarkar realises), 
aU Dharmasdstra. The occasional identification of Dharma- 
sdstra and voxpopuU is due to the translation of ‘ Mahdjana,’ 
in a famous verse from the Mahdhhdrata, into ‘ the populace,’ 
whereas it only means a magnanimous man learned in 
Dharma. 

Illustrations can be multiplied of the prevailing mis- 
conception of Dharmasdstra and its supposed rivals. Its 
primary cause is a failure to start, as in many nihandhas, 
with a chapter dealing with definitions of terms, iparibhdsd) 
in which the term Dharma is explained. The word Dharma 
is indeed difficult to define, and 5,pastamba, in a famous 
pas^e, states that it is best to gather its import from 
practice. Indian Ic^ic (Nydya) defined it as an innate 
quality of the soul, action enjoined {i.e. by the Veda). The 
idea is farther developed in Mimdmsd. Dharma is that which 
is signified by a direction and results in a benefit. The Nydya 
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schoDi held that an invisible effect, called apfirva attached 
itself to the soul by the psrfcrmance cf an enjoined act 
(Dharma), and lasted tili the beneSt actually accrued to the 
soul, Dharma ’.vas tiius regarded as fixed in action. A school 
he’d that its effect was instantaneous, though its manifestation 
had to wait till death. The idea is akin to the belief that 
good and had acli"'ns are inseparable from the soul and guide 
its pilgrimage tiarougli existencus {Karma, sams.ira'^. Dharma 
is viewed as the norm, which sustains the universe, and in 
this sense is somev. hat like the Vedlc Rtam, and the Greek 
Law of N iturs. Fcr practical purposes, Dharma can be taken as 
the innate principle of anything in virtue of which it is what it 
is. Analysed and applied, the concepticn becomes ethically 
duty, physically essential property, spirituality in religion, and 
righteousness or law in popular usage. Manu equates Dharma 
with merit flowing from doing the right thing {puny a), and in 
that sense it is described as the only thing which follows the 
soul. The belief in a moral God leads to the identification 
of Dharma with the Deity. Viewed in its working, Dharma 
is law of cause and effect, and is described as destroying when 
violated and protecting when obeyed. Innate quality and 
potentiality are related ; so Dharma is taken to be the mean 
between the ideal and the possible. The many wide extensions 
which are given to the term by itself and in combination 
with qualifying words, is illustrated in the recently published 
Dharmakosra. The Buddhist adopted the concept, omitting 
the postulate of its being due to Vedic injunction. It becomes 
the root-principle of cosmic order, by finding which one can 
obtain liberation {nirvana^ It includes and underlies every 
law, physical, ethical, and human, and it is eternal. It forms 
therefore, along with the Buddha and the Sangha the Triratna 
(Three Jewels) of Buddhism. 

4 
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Strictly construed, every science will thus be Dharma- 
^dstra, but the term was restricted to enjoined human action. 
So conceived, it was divided into pravrtti and nivrtti Dharma, 
according as its end was action or freedom from it, into 
ordinary and extra-ordinary, (sddharana, asadharana) , into 
isia and purta (viewed from the standpoint of enjoined Vedic 
ritual), and as relating to var^a (caste), station {as'rama), 
caste and station (varnds'rama), quality (gu^a) and context 
(nimifta). The divisions were subdivided, as general, special, 
equal and emergent c.g. A&ramadharma. 

If differences springing from detail are put aside, Dharma 
is the whole duty of man. It includes not only the relations 
of man to man, but of man to the Universe. Whatever is 
enjoined by authority or the inward promptings of conscience 
is Dharma and comes within the scope of Dharmasfdstra. In 
this sense its scope is encyclopaedic, and it comprehends all 
knowledge. This idea is implicit in the enumeration of the 
location of Dharma {Dharmasthdna) which brings all know- 
ledge within it. The Puranas alone rival Dharmas^astra in 
so a wide scope. VijfSanesrvara brings Artha^dstra, on this 
among other grounds, under Dharmasfdstra. Apart from the 
relevance of legal medicine in any system of law, Ayurveda 
(Medicine) is one of the Dharmasthanas. So are Astrology, 
(Jyaufi^a) and Natural Science {Laksana). Two famous collec- 
tions, both of Dharmasfdstra, made in the 16th century illfistrate 
this view. Mitramis-ra’s Viramitrodaya has these branches 
among its 22 books. So has Todar Mai’s less famous Dharma- 
saukhya. Sometimes, the relevant information from a branch 
may alone be brought in ; as medical knowledge in the treat- 
ment of grievons hurt, qu^tions of paternity determination, 
the relative position of twin children, the liabilities of 
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professional soldiers, etc. But certain sections were deemed 
essential in a Dharmasfastra. 

The best example of a complete Dharma digest {Dharma- 
nibandha) is the Krtyakaipataru of Bhatta Lak§m!dhara. It 
is the oldest now available, and one of the most comprehensive 
and authoritative. It adopts a special arrangement not found 
in other digests. Taking the life of man to begin (as Hindu 
jurisprudence held it to begin) with conception in the womb, 
and to end in salvation after death {Mok^a), Laksmidhara 
expounds the traditional view of the public and private duties 
of man in a sequence following the progress of life and station. 
The first book begins with the period of dedicated study 
{Brakmacarya), The second is devoted to the house-holder, 
i.B., the ordinary citizen (Grhastha), and the third to the 
daily and periodical duties, and the proper time for their 
performance {N iyaiakdla) . The offering of oblations to 
ancestors is an essential duty, signifying the continued exist- 
ence of the family. The ceremonies connected with this duty 
{S'raddka) occupy the fourth book. In the Iron Age (fCa/iywga) 
an easy way of acquiring merit is by making gifts (Dana) 
which form the subject of the fifih book. The dedication of 
objects of worship {Praii^tha), and the rites of worship (Pujd) 
take up the next two sections. Merit ipui^ya) accrues and 
demerit disappears. Pilgrimages to holy places or streams 
{TirtKa) are performed. But pilgrimage cannot get rid of the 
need for ceremonial expiation, which is prescribed for all 
transgressions. The rites of expiation (PrSyascitta) perhaps 
took np another entire book which is now lost. Ceremonial im- 
purity is believed to arise from birth, death, action, and contact. 
Purification from such impurity (Sfuddki) is therefore next 
dealt with. Thus far ail the sections are common to persons 
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irrespective of their civil status. But, kings have not only to 
enforce, as part of their regal duty, the performance by every 
one of his special duty, but they have other duties springing 
from the headship of society. These are brought together in a 
separate section, named RSjadharmaMnda. The commonest 
work of the king, in a society, in which public opinion largeiy 
enforces the performance of religious and sacramental 
duties, even apart from State-compulsion, is that of seeing 
that every’ man’s person, property and status are not violated 
by any other person. Disputes concerning these come 
under Vyavahara, with its eighteen conventional titles. The 
two sections ordinarily viewed as politics and law, form 
the twelfth and eleventh books. Among the duties of the 
king was that of performing public ceremonies, believed to 
be able to combat evil influences threatening society or its 
head. Misfortune is heralded by alarming portents {adbhtita). 
The treatment of these is taken up in the thirteenth section 
on propitiation {S'anti). To every one comes death, and the 
way to release {Moksa) if life has been properly lived. Its 
treatment concludes a vast treatise in fourteen sections, typical 
of the content of Dharmasdstra. 

Lak?midhara’s great book was written to a king’s order. 
It has been described to show the correct view of the scope of 
a smrii or nibandha. Many digests were written subsequently, 
but with the exception of Viramitrodaya, none fo'rmally 
treats of all the sections in the Krtyakalpataru, though more 
or less the same matter is distributed in them. Sometimes, 
entire sections are omitted in certain digests, e.g. Rajadharma, 
in the narrower sense, in Smrticandrikd, and Vyavahara 
and Rajadharma in Smftlmuktdphala, to refer to two digests 
witb which we are familiar in South India. Their authors had 
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nc pclit-fcal and fcrenfic expcricr.co ::ri it they rcfra :r.rd frrrr 
dealing with what they d;J ncl kr.ov, . The sii”? rca-'n will 
explain 'a by C.indes'vara ntiit? the fccf.nni dea,.:',p with can-' 
sscration, purification, expiation, propitialicn ani = illation in 
hi~ Raindkara. He «a?. a Thakur and not a /«// B:ahman. 
LakriTiidhara was not trsc-rflv i learnei Drahnoan, hiit ho had 
held successively every major admin’- tratr.e cfticc, under a 
powerful king, before he commenced his digest. H- d;d net 
feel debarred either by want of administrative experience or 
of S'rotriya status from dealing with ctrerj division or topic 
of Dharma. 

The correct perception of the scops and content of Dhar 
mas'dslra, and of the means of ascertaining Dharma, requires, 
as an antecedent condition, a grasp of the major assumptions 
or postulates of Indian belief and their logical implications. 
The more important of them may be indicated. First in impor- 
tance were two allied hypotheses : “ Dharma has its root and 
finds its sanction in revelation (Veda)," and " the sole subject 
of revealed literature (Veda) is Dharma." The Veda is 
boundless, eternal, uncreated, omniscient, and consistent 
with itself and ultimate reality. In its branches, and in the 
knowledge derived from it, it is one-pointed. All of them aim 
at a common goal, teach the same doctrine, and their authority 
is equal. The purpose of life is four-fold, viz. the pursuit of 
welfare, of pleasure and salvation, (art ha, kdma, moksa) along 
with the performance of Dharma ; and the four-fold purpose 
corresponds to and is rendered possible of attainment by 
the four-fold division of the population {edturvama) and the 
four-fold division of life (caturdsframa). From these premises 
a number of inferences of importance for the determination 
of valid conclusions were drawn by close reasoning. They 
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demanded and obtained universal acceptance. A few of 
them may be mentioned illustratively. The hypotheses 
in regard to the Veda led to the conclusion that any 
rule in a smrti for which a Vedic source can be found 
becomes invested with the infallibility of the Veda, and 
its binding authority cannot be questioned. The first duty 
of a commentator is to search the Veda for the authority 
for any rule. S'abara, Kumarila and later writers of 
Mimdmsd revel in such research. Vis'varupa excels in 
finding Vedic authority for the text of Yajnavalkya, and 
Medhatithi for that of Manu. Since the Veda is limitless, it 
might be presumed that a portion of it has still to be found. 
But as human ingenuity and skill cannot be equal, in our 
degenerate times, to the discovery of the Vedic source of every 
smrti rule, those rules for which such an origin cannot be 
found, are not to be rejected, if they are still found in a 
smrti, as that raises the presumption that the author of it had 
the Vedic source before him which eludes the commentator. 
Its operation will therefore be held in suspense. The Veda is 
the bed-rock of Hindu religion. As Dharma is its only relevant 
content, the science which lays down Dharma (Dharmas'dstra) 
has the binding character of revelation. The hypothesis 
that Dharma creates a benefit, which attaches itself to the 
soul idtman) leading to a happy result ultimately, made the 
exact study of Dharmasfdstra a paramount duty. 

An infallible Veda cannot contain any internal incon- 
sistency. Nor can it be really in conflict with what is manifest 
to experience. Since all knowledge has an ultimate Vedic 
basis, every branch of knowledge must be in accord with every 
Veda and amfti must agree; so should smfti and 
•lafjfi, mfti and Pura^a, and so on. The practice of good 
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men, i.e., men brought up in a proper tradition, should be 
presumed to be in accord with Vedic injunction, and be 
accepted as a guide to conduct. Hereditary practice must 
raise a similar presumption, and so also common usage or 
custom. When there is an apparent discord between a rule 
derived from one source and that from another, every endea- 
vour should be made to reconcile them. Smrti like the Veda 
is limitless in e.xtent. Hence, even an unnamed or unidenti- 
fied smrti te.xt, (smrtyantara) must not be rejected, unless it 
is manifestly a forgery. So with a Purina, or even an Upa- 
purana. There should be a close search for internal consist- 
ency. Caution is necessary in accepting guidance in so vast 
a field, and there should be no hesitation in rejecting unauthen- 
tic rules. An illustration may be given- The rule that a boy% 
who had undergone samskdras ending with investiture (upa- 
nayana) in the father’s house, cannot be taken in adoption is 
laid down in the Kdlikd Purdtita. After showing that the text, 
even if genuine, should be construed differently, Nilakantha 
and Anantadeva ultimately reject it, as it was not found in 
several MSS. of the Purapa, and so was unauthentic. The 
license to search for sanction over so wide field did not lead 
to carelessness. It induced on the other hand exceptional 
vigilance in scrutinising every text cited as authority. The 
rules of interpretation were made more critical, refined and 
subtle, and so was also their application to the interpretation 
of rules of Dharma as guiding conduct. 

The interpretation of Dharma and the adjudication of 
disputes on its basis was obviously not work for amateurs. 
To have the King preside over a court and hear cases might 
be embarrassing. He was therefore replaced by the trained 
judge, and the equally trained assessors who were to find the 
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verdict. It was open even to an expert visitor to intervene in 
,i trial and state his view as amicus curiae. When there was 
either confiict between rules or authority, or between rule 
and usage, or when no rule could be found or the custom cited 
had to be examined for evidence of authenticit}’, the questions 
were to be decided by an ad hoc commission of experts, called 
parisud, for the constitution of which elaborate rules were laid 
down. These were three safeguards to ensure proper adjudi- 
cation. A fourth lay in the power conferred on an expert to 
state the law on a disputed point, (like a jurisconsult) as a 
tyavaslha^ and the medieval collections of vyavastkas were 
not unlike responsa prudentam in Rome. The opinion of 
a commentator or digest was to be honoured as vyavastha. 
Special treatises on moot points {dvaita-nir^aya) commanded 
the respect they deserved. 

But for all decisions and their soundness the ultimate 
responsibility was laid on the king or the state. It was in this 
way that Dharmas'dstra in its comprehensive sense became 
the law of the country, and as it was the king who enforced 
its rules, it became Rdjadharma 
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The first impression created by even a superficial view of 
the extant literature of Dharmasastra is its vastness. But what 
has survived is only a very small part of what must have been 
composed. Indian social and literary history testifies to tireless 
industry in the production of this form of literature amidst 
the storm and stress of the centuries. Calamities like bar- 
barian invasion, internecine war, the impact of alien religions 
and cultures and political vicissitudes were powerless to stay 
the creative activity. In such circumstances a disproportion- 
ately large number of the intellectual and religious leaders 
of the community must have been eliminated, even if they 
were not deliberately singled out for extirpation by a ruler 
of an hostile religion or culture. Protracted wars have 
usually resulted in a cultural set-back, and the recovery 
takes times. That it worked so in India also cannot be 
doubted. But the wonderful activity in the cultivation 
of Dhanms’astra continued, almost without cessation, even 
in thcf middle of wars and foreign invasions, and was some- 
times even helped by them. What is the cause of the paradox ? 
What is the compelling influence which gave the subject 
an enduring vitality and power of recuperation ? An answer 
to the questions throws light not only on the vitality of a 
subject, which was closely associated with religion and 
regulated modes of life, but it reveals special feature of the 
5 



34 RIJADHARMA 

governments of the time and their relations to the lives of 
the people. 

Dharma^astra, like religion, dealt with the whole life, 
not w’ith only a part of it. No one was outside its jurisdic- 
tion : the individual, the family, the corporations, and 
the king were all under it. It upheld the ideal of an 
indissoluble union between state and society, and king and 
subject. The welfare of the king was held to be rooted in the 
well-being of the people. Political union was sanctified by religi- 
ous sanction. The King and Danda, the Spirit of Punishment 
(the power of sanction) were both of divine creation. Anarchy 
was abhorred. A condition of statelessness was conceivable 
only in the Golden Age. The doctrines of karma and samsara 
linked like in this world with other existences and with the 
world order. A reciprocal influence, generated by Dharma, 
was believed to connect right or wrong living with cosmic 
influences of a supernatural character. Good government 
ensured the happiness of the people and it did so by bringing 
into operation beneficent influences which made happiness 
certain. Under ideal rule, like that of Rama, unhappiness 
and sorrow were unknown. A good king reproduced the 
conditions of the Golden Age, and a bad one intensified the 
sufferings of the Iron Age. On the king lies a responsibility, 
which cannot be shifted or shirked. He is the maker of the 
age {Rdf a kslasya kdra^m). The theory of this awful res- 
ponsibility of the state was enforced by telling illustrations. 
An Arjuna was given the name of the Hero of the Golden 
Age (KSria-vtrya) because he was so vigilant that he 
corrected in his subjects even the impulse to wrong-doing. 
Rima was described as having produced in an age of 
tess perfecticm the ideal conditions of the Golden Age 



RijADHARMA 


35 


(Treta-yuga’pravartita-karta-yuga’Vrttanta). The union of 
king and subject was like that of soul and body. An evil ruler 
must be expelled. Taxes are the king’s wages ; he must earn 
them by good government. His freedom to do what he likes 
ends with his coronation (abhiseka). Thence forward his life 
is dedicated to the maintenance of Dharma. 

Faith in the reciprocal influence of human righteousness 
and the order of the universe, which is a teaching of religion, 
was thus harnessed to social comity, mutual co-operation and 
obedience to the state. To disobey the king was not merely 
imprudent ; it was a deriliction of Dharma. Conversely op- 
pression was not only risky and foolish, but it was A-dharma, 
and will lead to prompt retribution !x)th in this world and 
in others. The fire engendered in the hearts of men by 
tyrannical rule will burn the king and his dynasty. 
If God (Visnu) is in the king. He is no less in the subject. 

These high conceptions of duty lead to the proposition 
that good government requires a correct knowledge of Dharma 
on the part of the ruler. He should know not only his own 
duties but fully visualise those of every one else in the kingdom. 
Unhappiness is a sign of error in governing ; and as it springs 
often from social misfits, the discovery and correction of such 
misfits is a primary duty of the state. As all duties are implicit 
in Dharma, its vast literature and sources must be explored 
for the discovery of remedies for injustice and evil, and for 
the solution of problems continuously thrown up by changing 
times and circumstances. The belief in the divine character 
of Dharma and its universality of applicability to all times 
and circumstances, makes the discovery of remedies to social 
evils, the aim of research in Dharma. Dharma adjusts 



36 


RXJADHARMA 


obligation to capacity. How far would the principle justify 
reduction of the weight of caste duties in times of stress, or 
in the general decline of the Iron Age ? Were rules to be the 
same after the ravages of war, conquest, alien settlement, the 
penetration into society of the barbarian {mleccha), the multi* 
plicity of economic occupation, enforced departures from 
functional grouping, and divorce of privilege and the merit 
to justify it ? 

In the answers to such questions will be found the re- 
orientation of Dharma. The adjustment of law to the needs 
of society has usually been made in three ways : by legal fiction, 
by equity and by legislation. In the evolution of Dharma 
by interpretation and by research, we can see the influence of 
the first two but not of the third. But, unlike the fictions, 
which were deliberately used by the civil lawyers of Europe, 
for reconciling the letter of the law and the needs of society, 
the hypotheses which served the same purpose in India were 
those which were believed in as part of religious dogma. The 
possibility of a sceptical jurist in ancient or medieval India 
cannot be ruled out, but the probabilities are that every change 
made by interpretation was made in the honest belief that it 
was necessary to vindicate Dharma, 

Even advanced thinkers are usually the creatures of their 
age. A study of the variations of opinion among Indian writers 
on Dharmasrastra will not disclose much chronological pro- 
gress in ideas, and so-called “ liberal views " may be found in 
writers of ^rlier and “ conservative ” leaning in those of iat^ 
times. The exigence schools clustering round a great 
tMchor or writer like Kauti^a might lead to prepress within 
the schooL Of this we have parallel evidence in Indian 
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Systems of philosophy. But till a late stage, cleavages of 
opinion, which would have led to the formation of schock 
of thought, did not arise in Dharmas'ilstra^ though we can 
trace divergence of opinion far back. Later differences have 
been classified as ‘ schools ’ and been treated as racial and 
provincial, though to those w ho held the views aimed at tenets, 
the universal acceptance. 

The Mauryan empire saw Buddhism rise to the rank of 
an Imperial religion, but Buddhism was heresy, according to 
Dharmasfastra. The period of barbarian invasions which 
followed the break-down of the empire of Magadha raised new 
problems of adjustment. Among them, the most important 
were readmission to vartjtas of those w ho had gone out of them 
voluntarily or otherwise, the restitution of rights to abducted 
and outraged women, condonation (after purificatory or ex- 
piatory rites) of breaches of duty and failure to observe the 
sacramental rules, a new attitude towards non-ksatriya kings, 
the recognition of renunciation (sffmHyasa)by others than Brah- 
mans, acceptance of foreigners who embraced Brahmanism, 
the reduction of ceremonies which were beyond the strength 
of the people in altered conditions, permission of divorce and 
remarriage of women, and realignment privilege and duty to 
petition and responsibility. 

The hypothesis that Dkarma was good for all time and all 
circumstances acted as the Law of Nature did in the evolution 
of Roman law. The processes by which the adjustment of 
Dkmmm was insensibly effected were, however, natural and 
logically followed from the primary hypothesis- The general 
lines are clear. Smrtis were classified into those which 
had a ‘ visible ’ and an ‘ invisible * gmrpc»e {dj^artha and 
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adr$tariha). To the former Vedic infallibility did not apply 
as their aim was wealth and pleasure as contrasted with the 
performance of enjoined duty and salvation of the latter. The 
latter prevailed over the former. Secondly, the authority of a 
smrti depended on its merit sui getieris. In a remarkable 
passage, Medhatithi dismisses the enumeration of valid smHis 
as futile because there is no end to it, and even a smrti 
composed in the present generation might, if its doctrine 
was sound, become an authority. Thirdly, the' rule of 
logical interpretation {nydya) which Kautilj’a advocated 
and Manu condemned, received wide support. Fourthly, the 
application of valid usage was helped by the injunction to make 
official records of custom. Customary law was systematised, 
classified and made applicable to the groups concerned. The 
doctrine that weakness demands reduced rigor in penance, 
took the form of Yuga-dharma, accepted in the sense, 
not that it alone is operative universally in the Yuga or age 
concerned, but that it gives an option for a lenient construc- 
tion of duty. The recommendation of gifts {ddna) and faith 
ijbhakti) in preference to sacrifice {Yajna) and penance 
(prayasccitta), the acceptance of the principle of substitution 
{pratinidhi) to meet cases in which the original cannot 
be produced (e.g. kricchra replaced by a money gift to 
one who does it for the donor), and the principle that certain 
ancient rites, which were not recommended, may be omitted 
in Kali-yuga iKalivarjyas), moved in this direction. In the 
last category, it was the tendency to include customs 
which had gone out of use, like the levirate (niyoga) or rites 
which became impracticable (like the Aafvamedha sacrifice). 
Rules of pollution (in the case of town life as pointed out by 
Nanda Paijdita) were relaxed in marriages, festivals, pilgrimage, 
war and personal danger. The practice of referring questions 
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to Parhads gained ground, and caste-parisads to settle caste 
rules came into vogue, in imitation of the original. 

These changes, along with the appearance on the stage of 
rulers who accepted the responsibility to enforce Dharma, but 
had not been brought up in the old tradition, necessitated a 
recasting of stnrli literature. When a political purpose was 
behind the recasting, as has been suggested by the late 
Dr. Jayaswal, in regard to Manusmrti, the rules tended to go 
back to the old ideals, c.g. the condemnation of S'udra mendi- 
cancy and celibacy, and magnification of the Brahman, The 
new dynasties, which were either contemporaries “of the 
S'ungas or came after them, were of dubious caste, Greeks 
and Scythians, who had no strong religion of their own, and no 
caste system embraced Brahmanism, and showed eTtcessive 
zeal like all converts. The horse-sacrifice, which is one of the 
Kalivarjyas, is performed by rulers of doubtful caste, as well 
as by Brahman Kings like Pusyamitra and the Bhiras'ivas. 
The S'atakarnis and the early Pallava rulers performed it. So 
did the Kadambas and the Gangas, as well as the Vakatakas. 
Even the Kusan Vasiska claims to have done one. Samudra- 
gupta, who raised a principality to an empire, and gloried in 
his relation to an out-caste class, performed two horse 
sacrifices. Heliodorus, a Greek envoy, calls himself a devotee 
of Vi§nu (bhagavata) and erects a column in a Visiju temple. 
The Huns, who were more cruel than other invaders, become 
worshippers of Visnu. The depressing conditions of the 
age are reflected in an increasing addiction to magic. The 
altered circumstances are seen in the new smriis and 
Pura^as. The literary Renaissance of the Gupta epoch 
shows the fillip given to new forms of old id^ls under the 
inspiration of the Gupta dynasty- An empire has to be governed, 
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Civil law is more complex and requires specialists to enunciate 
it. The demand is met by the versified smrtis of YajAavalkya, 
Brhaspati, Karada and Katyayana. 

Cleavages of opinion between the smrtis and their interpret- 
ers necessitate the production of adequate scholia. The new 
commentator cannot however rest content with explana- 

tions. He must attempt an exposition {Bhasya). Asahaya (600 
A.D.), Vis'varupa (800 a.d,), Medhatithi (850 A.D.) illustrate 
this movement. The pow'erful support given to the spread of 
Mlmdmsa. doctrine by Kumarila and to philosophical speculation 
by S'ahkara swept away the lingering remnants of Buddh- 
ism. Mlmamsd also furnished a potent instrument of smrti 
interpretation. New dynasties came to power from the eighth 
century onwards, and history repeated itself. A great impetus 
was again given to the writing of commentaries and digests. 
The first experiments in ‘ legal ’ comprehension took the form 
of condensed xferse summaries of the conclusions of the major 
smrtis, which could be memorised and commented on in 
schools. Examples of it are Medbatithi’s lost Smrtiviveka and 
the anonymous Smrtisdrasarigraha, Caturvimsfatimata and 
^ttrifhs'anmata, but eyen these did not meet the new demand 
for fuil enunciation of Dharma. New motives for re- 
examination of the content of Dharma literature came after the 
Musalman invasions and settlement. There had been vr hole- 
sale enslavement and forcible conversion to Islam of Hindu 
men and women. The attempt to rehabilitate them is reflect- 
ed in Devalasmrii, which declares with vehemence that all 
smrtis opposed to it were void. The new’ Rajput dynasties, 
which came into prominence after the eleventh century’, like the 
Gfharwars of Kanauj, the Paramars of Malva, and the Yadavas 
<3ff were fervidly Hindu. Nothing but wholesale 
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recapitulation of DharmaafSsira will satisf) them- Large digests 
iXibandhah) become the fashion in every Court, We have lost 
King BhcjVs celebrated digest, Gopala's Kamadhenu and 
several other works of the kind, born of this movement. The 
MitdJcsara is virtually a digest though greatly limited by its 
text. The ruler of a modest kingdom in Konkan. the S'ilahara 
Apnrarka, wins lasting fame by an extensive commentary on 
Ydjnavalkyasmrti. But the most exhaustive of the digests is 
easily the Krtyakalpataru produced by Laksmidhara, by com- 
mand of king Govindacandra. In Bengal, Ballalasena and his 
teacher Aniruddha produced great digests. The stupendous 
digest of Hemadri, which covered only part of the ground, was 
the contribution of the new kingdom of Devagiri. 

The later digests like those of Vis'ves'varabhatta, Madana- 
simha and Dalapati are useful, along with the digests of 
Capdesvara and Vacaspati Mis'ra, in showing how even under 
Muhammadan rule, the devotion to Hindu Dharma was sus- 
tained. The impulse to compose treatises on DharmasfMtra 
showed no sign of weakening, whether the head of the Musal- 
man empire was a broad-minded ruler like Akbar or a staunch 
iconoclast like Aurangzib. We owe the great digest of Mitra 
Mis'ra to the revivalist zeal of a Bundela prince, who 
ambushed Abul Fazl, and became the friend of Jahangir. The 
still better knowm Mayukhus were composed to the order of 
a petty* Hindu chieftain. The production of such works in 
an epoch in which no Hindu ruler in Hindustan enjoyed 
independence, or under the patronage of Musalman rulers, was 
due to either or both of two motives, viz,, the desire to 
acquire merit by causing to be written, a great work which 
will be as a guide to more fortunate rulers in 
and secondly, to have for their own guidance 
6 




4? 


rajadharma 


areas under their own rule, suitable codes of the full Hindu 
Dharma. The revivalist influence coupled with the ambition 
of new dynasties in commissioning great treatises is best 
illustrated by the first kings of Vijayanagara under whom 
Madhava wrote his famous works, including the commentary 
on Paras'ara. 

Side by side with the production of digests and com- 
mentaries went on the writing of treatises on controverted 
points {Dvaila-Nirnaya). They are most common in the 
literature of Mithila in the fitteenth and sixteenth centuries. 

It was impossible to compose a new nibandha for the 
purpose of settling a number of minor questions in dispute. 
The composition of a nibandha involved an amount of labour 
which could be done only by a large body of scholars acting under 
the supervision of a master. Nor could the doubtful points 
of Dharma be settled by convoking Parisads, as men with the 
needed qualifications could not be secured. A permanent 
commission of legal reference was also out of the question. 
The Pandita of the royal Court, the successor of the ancient 
Purodhd, bad begun to replace him even in the Gupta period. 
ffukraniti (12th century) makes it the duty of the Pandita to 
consider laws which appear to run counter to tradition and 
worldly experience and advise the king on suitable action. 
The work of Pari^ds w'as sometimes done by the assemblies 
of papdits specially convened in places like Kasi, Paithan and 
Nasik, where there was always a number of learned men. 

The increase in the number of digests and commentaries 
did not altogether get rid of the embarrassment caused by 
oonflict of views and doctrine. A conscientious ruler could 
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not easily commission a new d-gest. It was an expensive 
business, requiring the services of a large number of scholars 
working under the direction of the digest-maker. The 
Mtmimsa rule allowing an option u herever two or 

more unreconciled positions had each separate authority, 
tended to increase confusion. If the matter was to be settled 
a way was open. If the king, as veii as his people., cea.xd 
to believe in traditional Dharma, the ruler could proceed to 
frame by royal edict a new body of simple, compact and 
uptodate laws. But if the king or the bulk of his subjects 
were orthodox, and relied on Dhannas'astra^ the course was 
open only if they felt that it was possible to supersede 
Dharmasrdstra by royal edict (rajardsana), giving it the 
precedence, which it appeared to have in Kautilya’s Artha- 
stastra. But the passage was interpreted, as the similar 
one of Yajnavalkya, as implying only the power of a king to 
declare the law which was not in opposition to Dhartm, 
in cases in which there was doubt, and not as vesting in 
a ruler concurrent or superior law-making authority. Con- 
sistency required that the authority for the alleged piower 
should be considered in its context and read with the injunc- 
tions, found in both Arthas^astra and Dharmas'dstra, enjoining 
the king to adhere to Dharma. Both brought the king within 
the jurisdiction of Iaw% and allowed decisions to be given against 
him in his own courts. Medhatithi roundly declared that a king 
cannot tnake a law over-riding Dharma. The personification of 
the power of punishment as a divinity was a picturesque way of 
expressing the view that the king is subject to law. The evi- 
dence of history does not disclose any exercise of the alleged 
regal power of independent legislation. As'oka, who dodared 
Dharma in his edicts, merely enunciated doctrines which 
were equally acceptable to Brahman as well as to Buddhist. 
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He dealt with what would have been called ScLdharat^a, 
ix., ordinary, Dharma. What little evidence there is appears to 
run counter to the claim. The point may be illustrated. In old 
Indian law, theft was a capital offence. The receiver of stolen 
property, even if he took it in good faith, or in the ordinary way 
of trade, might become liable to punishment. It is stated by 
Dapdin that the Mauryas made a rule that in cases where such 
property was found in the possession of merchants, the presump- 
tion should be of their innocence, and that they should not be 
punished as receivers of stolen property. The interpretation is 
equitable. In Indian law, the value of stolen property which 
was not recovered by the king had to be made good by him. 
A rule of the kind, alleged to have been made by the Mauryas, 
could only add to the king’s own liability. Another instance 
is of a small alteration which As'oka claims to have made in 
criminal procedure. In Ancient India, the passing of a capital 
sentence was followed by immediate action. There was no 
time between sentence and execution. As'oka claims to have 
granted to such an offender a respite of three days, after sentence 
of death had been passed, to enable him to make his arrange- 
ments for spiritual benefit. It is noteworthy that As'oka did 
not claim a power of reprieve. In the Rajadharmakdi^a we 
have recommendations to kings to release prisoners on the 
occasion of their coronation. But there is a universal excep- 
tion to the royal power of pardon, and that is in regard to the 
sentence of death, which cannot be set aside by a king. As'oka 
who forbade the slaughter of animals, restricted the prohibi- 
tion to the royal kitchen, and there is no evidence of his hav- 
ing interdicted the Vedic sacrifices. His prohibition of capon- 
and castration was merely an enforcement of the Dharma 
rule against hkru^^ahaiyd. It is open to presume that if he felt he 
ckuddciiaiige the law in the case of capital offences, the merciful 
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emperor might have exercised the power. Hi? abstntion shculd 
be construed in support of the position of DharmasMtra that 
legislation by edict can declare law, but not make law contrary 
to Dharma. The urnaraed Maurja of Daiidin might have been 
the great emperor himself. It is signihcant that a Buddhist 
ruler should have been chary r.f making a change of traditional 
Dharma, and his frequent references to Dhamma. iisuali} taken 
as allusions to the Buddhist Dhamma, may as icgiiimately be 
viewed as to the Brahmanicai Dharma. His Dhatmavijaya is 
conquest according to the humane rules presented fa}' 
Dharmasfasira. His Dharma-amltya was no other than 
the Dhartnddhikart. As’oka’s partiality for the term might 
have been due to policy ; even a Buddhist ruler must con- 
form to the Dharma of his subjects. It may be noted that 
the Satraps of the Uakhan and the Pailavas, both reputed 
foreigners, styled themselves Dharmarujas. The Kadambas 
of Banavasi, who could not have ruled in strict accord with 
Dharmas'dstra, took the title. The Gaiigas of Talkad did so 
too. Over the seas, the Kaundinya emperors of Campa (e.g. 
Bhadravarman, c. 400 A. D.) took the title. The Colas 
gloried in keeping, like Kalidasa's hero-king, to the rules of 
Manu. The drift of the evidence is one-pointed. 

What was expected from the king indicates what the 
state was competent to do. It may be gathered from the 
evils which a condition of anarchy (arajatd) was supposed to 
generate, and which the king was to ward off. Among the 
things which disappear in anarchy, prominent mention is 
made of the worship of gods, Dharma, sacrifices and freedcra. 
The discharge of the primary state-duty of protection (paripM- 
tanam) ensures freedom ; but the other functions imply the 
use of directive, regulative and coercive power of the state 
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in the interests of Dharma. The list should be read with 
the accounts of barbarian {mleccha) rule given by the PurSijas, 
as his characteristic was that he contravened Dharma. The 
Vi^^iu-purdfia counts among the enormities perpetrated by 
the mleccha (the Indo-Bactrian and Indo-Scythian) the 
slaughter of Brahmans, women and children, killing of kine, 
greed and unjust taxation, violence, internecine war {liatvd 
caiva-paras'param') and omission of the rite of coronation. The 
mixture of offences against humanity, sound economy, sound 
polity and ritual should be noted. They are, in popular 
belief, the signs of Kali, the personification of Evil. Every 
king who, in medieval times, either ordered the codification of 
Dharma or did it himself, is described as freeing his kingdom 
from Kali by the service. The royal champion of Dharma 
stood not for mere morality but for religion. It is in this 
sense that the king is classed with the Brahman as the prop 
of world-order. The curious suggestion that this statement 
refers to an old rivalry between civil power and the sacer- 
dotal, which was ended by the alliance of king and priest in 
their mutual interest, is based on misconceptions, among 
which that of the division of functions between the courts of 
justice in which the judges and assessors were Brahmans, 
who declared the law and found the verdict on the evidence, 
and the executive authority which implemented the judgment, 
stands foremost. The education of a prince, on the lines 
indicated in Arthasrdstra and Smrti, for his future ofifice'would 
be possible only if the prince succeeds by hereditary right to 
an old established throne, in a small kingdom. A self- 
made ruler of a non-k§atriya caste, who builds up a large 
kingdom, will neither have had the antecedent education for 
his oMce, nor the inclination and facilities to get it after the 
QatEdilishment of his authority and power. He would be 
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irjore dependent nn hi« Brahman guide-: in regard to Dharma 
than a prince educated in the- old royal curriculum. His 
acceptance of traditional duty wiii be even more complete, 
because it wili be done with less understanding and with 
more desire for popular applause. 

The atmosphere will be unsuitable for either the claim 
or the exercise of law-making by edict. Dependence for 
changes necessitated by altered conditions of life and time, 
will be exclusively on interpretation, involving the silent 
application of hypotheses and equity. That changes of far- 
reaching character did take place in the law f dharma) relating 
to almost every department of personal and public relationship 
is undeniable and will be illustrated later. A change, even 
one of a radical character, will not appear as revolutionary*’ 
and as against Dharma, because of the belief in its eternal 
justice and its all-embracing character. Opposed positions 
will be viewed as instances of option {vikaipa’i, when properly 
vouched for, and will illustrate the latitude allowed by 
Dharma, when properly understood. 

It IS easy to give illustrations of the changes which took 
place, and which were manifestly due to the pressure of public 
opinion and the inner promptings of what may be termed the 
* social conscience.’ The first in importance is the altered 
attitude towards the relative position of the ‘ sources The 
increasing dependence on usage {caritra), on the doctrine of 
equal validity of all texts, (ekavdkyatva), on anonymous texts 

citations like ftmrtih", '‘‘^smrtyantare", *‘evamucyate*'), 
on ‘ justice and good conscience ’ {sarnkalpa, atmana&tusHh), 
insight and intuition (yukti) and ‘ the practice of the elect ’ 
is evident, and it helped the process, Brhaspati 
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accepts even the usage of castes springing from condemned 
unions {pratiloma). There was also a tendency to emphasise 
the consultation of the expert, so as to bring in professional rules 
under valid custom. The digests illustrate the change in 
attitude. Mitra Mis'ra accepts as authority the practice of the 
good S'udra ’ {sacchudra), apparently as a concession to the 
educated and pious member of the fourth Varna, bringing 
the extension under ‘ the practice of the good ’ {dcdrasrcaiva 
sddhunam,) in the place of ‘ the practice of the strict Brah- 
man ’ (sfistacara). The animus against the learned S'udra was 
really due to abhorrence of Jains and Buddhists for their 
abjuring the Veda and for their wholesale invitation to the 
S'udras to desert their occupations and become monks. With 
the fall of Buddhism there was a marked reduction of acerbity 
even towards the Buddhist. 

To begin with, we may note the widening of the rules 
regarding allowable occupation and areas of habitation for the 
follower of Dharma. It will amuse a modern student if a 
list of “ excluded areas ” is made. S'ankha-Likhita excluded 
Sindh and Magadha. The Mahdhharata excluded the Punjab. 
Paithinasi included Orissa by special mention. South India was 
excluded virtually by all authorities, and the Aryan area meant 
only the western half of the present United Provinces. The 
acceptance of two principles, viz. (1) that the country is ‘ sacred ’ 
over which the black antelope roams (Jirsnatnrga), barely' (yora) 
is cultivated, and the husfa grass grows, and (2) that any area 
m which there is a holy place [Hrtha), or through which a 
sacred river passes, is unobjectionable, along with the defin- 
ition of Arya as he who accepts the caste-classification 
and the Aryan land as that in which Varttas^amadharma pre^ 
Wk, and the application of the rule of necessity {dpad-dhatma) 
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to condone travelling to prohibited areas, brought the 
whole of India, and even far-off countries like Cambodia, 
Bali and Java within the ambit of permitted areas. Indian 
maritime activity and colonisation would have been imfwssi- 
ble, without open breach of Dharma, but for the elastic 
provisions. 

Next comes the principle of Yuga-dharma, ‘ the Dharma 
of Time-cycles,’ which was interpreted so as to secure a relaxa- 
tion in the interests of weaker sex or status. Under this 
principle, ivomen and S'udras can get the same merit ipunya) 
as men and Brahmans by adopting easier rites. Certain forms 
of easy literature are opened to them. 

Their non-investiture iupanayand) w as to be viewed as an 
exemption and a privilege. The wife received the same power 
(adhikdra) as the husband, without his samskdras, by mere fact 
of marriage. The principle that a taint w’as acquired by mere 
contiguity or association was attenuated till it meant only 
a lapse through the closest association or actual commission 
of an offence. The very young and the very old were ex- 
empted from many obligatory duties or expiatory rites. The 
circumstances in which impurity from contact (asprsya) will 
not arise are made more numerous. Religious cults like those 
of bhaktimdrga and tantra and the spread of monistic {,A- 
<itjatifa)*philosophy tended to extend both the area and the circle 
of recognised usage to persons and places accepting their ideas 
or produced indifference to strict conformity to prescribed 
conduct. Their influence helped to make things easier for 
women and the unregenerate castes, and to substitute faith and 
intuitive knowledge for rites of expiation, and “ good works ” 
and * self-realization ’ for ceremonial. But tfae substitution was 
7 
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not effected without struggles ■with the adherents of swtri* 
(e.g., case of Vaisijava and S'aiva saints). 

In the history of the Indian law of person and property, 
there is abundant evidence of diversity of view leading to 
progress. An impulse to change the law was justified on the 
ground of conscience (atmanastusti) and the desire to vindicate 
Dharma. Reform in law or usage is not barred, if the move 
to change is justified on these grounds. In the field of civil 
law the main changes which follow are in the direction of the 
emancipation of the individual and his gains of learning (c/. 
the way in which the freeing of the ‘ earnings of the camp,’ 
castrense peculium, from patria potesfas paved the way for 
individualisation of property in Roman law), the reduction in 
the number of forms of rriarriage to suit the new conscience 
(*.c., giving up forms like asura, rok^asa and gandharva 
unions, which are but abduction, rape and seduction), the 
elaboration of the principle of adoption, and improvement in 
the civil status and rights of women. 

f The care of the dependant or destitute woman was then as 
great as social problem as the unemployed today. At first she 
was a charge on her family ; next the obligation to maintain her 
was extended also to the clan or sept {kula) and ultimately to 
the state. Kautilya’s recommendation of the provision of work- 
houses for women will be remembered, as well as his making 
male relations responsible for the maintenance of their help- 
less female dependants. The spirit of consideration for the 
weak, which is a feature of Dharma, is conspicuous in its 
operation on woman’s rights. From mere right of maintenance 
to her right to inherit is a big advance, but it was already 
kaplicit in the Dharma attitude. If Apastamba could assert 
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that by marriage a wife gains the right to a moiety of her 
husband’s spiritual merit (putiya) and to none of his sins, the 
spirit is akin to that of Brhaspati, who pleads %’ehemently for 
the right of the childless widow to inherit her husband’s estate 
in preference to agnates : “ The wife is recognised by the 
Veda, the Smrti, the w’orld and men of integrity and virtue as 
half the husband’s person, and his partner in spiritual benefit. 
The death of the husband destroys only one-half of his person ; 
the other half survives in the widow. So long as she lives, 
how can any other person take the dead man’s estate ? ” 
The right of the unmarried daughter to the expenses of her 
marriage was secured. In times of commotion, the weak 
require protection more than the strong. To a grown-up and 
fatherless woman, a husband is the natural protector. Marriage 
becomes an obligation to women, and is treated as a sacrament. 
It is invested with further attractions. The reaction against 
Buddhism and Jainism led to an emphasis on marriage, 
apart from questions of economic statemanship advocating 
population to make up the wastage of man -power in war, as 
these religions admitted women as nuns. But it is not neces- 
sary to cite Buddhist influence (as done by Dr. Jayaswal) to 
explain the recognition of the spiritual equality of the sexes in 
Hindu Dharma. It was there already. The indissolubility of 
the marriage tie, in later law, cancelling the older permi^ion for 
separation and divorce, is perhaps due to the fear of the en- 
croachment of Buddhism on the family, by attracting wives to 
nunneries. The emphatic condemnation of prolonged celifcacy 
and the advocacy of the house-holder’s status, may be due to 
the reaction against a glorification of renunciation (samnySsa) 
for women as well as for men. The medieval Hindu revivals, 
sanctifying pious works, are responsible for the attempts in 
digests (e.g., Smfticandrikd and Vyetmhdramayukha) to extend 
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the widow’s powers of alienation of property in which she has 
only a life-interest. When divorce had been universally denied 
to high-cast women, it was permitted, {as Kautilya did it) to 
Non-brahmanas ; it was saved for the fourth caste, by KamalS- 
kara. The marriage of widows, is similarly limited, and then 
denied. Even virgin widows, to whom leniency had been 
formerly shown, cannot now remarry, for Deva^na Bfaatta and 
Madhavacarya explain away Paras'ara’s permission as barred by 
the inhibitions of the Kali age (kalivarjya). The time when 
a * defender of the faith ’ like Candragupta II married, like 
Henry VIII, his brother’s widow, without outraging orthodox 
sentiment, was forgotten. The gradual reduction of the 
levirate iniyoga), from permission to raise many off-spring to 
the raising of only one son to carry on the line, and then to posi- 
tive prohibition, apparently on grounds of abuse by temptation 
springing from sex-impulse of the desire to retain property 
(definitely condemned by Vasi§tha), till its disappearance 
after the sixth century A.D., are to be noted on the debit side. 
But there is positive gain in two directions. Hypergamous 
anions iasavartjdvivaka) are prohibited as Kalivatyya, and the 
inhibition was a discouragement of polygamy, already falling 
through public opinion into desuetude, except in royal families. 
The growth of orthodox opposition to self-immolation of the 
widow isahamarai^a) was a s«x)nd gain. Not only did an old 
inrist like Vi?nu commend Sati, but there is Greek evidence, for 
its practice. The citation of Vedic authority for it, as tor ano- 
ther famous exception to the rule against suicide {atmahafy^, 
is explained away by Medhatithi as analogous to that 
black magic, which though found in a Veda, is still unaccept- 
ibfes to the good, and by Devap^a Bhatta as an inferior 
DAanwiw. Btpa naturally denonnced it. Tantric influence, 
■rlnc^ em^ibled woman’s body, went also against it. 
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It was interdicted to expectant mothers and to Brahman 
women. The later attempts tn annul th-,- prohibition las 
by Madbavicarya and the Bhattas) is a reaction due to the 
same aristocratic feeling which made it survive in Rajputana, 
and which led to holocausts like those of Gahgeyadeva 
(d. 1041), who was burnt with his hundred wives, or similar 
horrors in later Rajput and Sikh history. As an institution 
Sati was doomed long before it was legally prohibited in the 
19th century. 

In tw’o respects there was hardening of the old rules : viz., 
the readmission to caste privileges of apostates who desired 
reconversion, and the rehabilitation of the abducted or ravished 
woman. As regards the latter, there had been a general 
safeguard against the offences in the Hindu epochs in the law 
prohibiting the enslavement and ravishing of even slave women 
by their owners, and of wet-nurses by their employers (KStya- 
yana). The abduction of women of respectable families was a 
graver crime, and the offence was punished with death, (Vasi§- 
tha). The offender was included under a special class of crimi- 
nals {dtatdyinah) who could be slain by any one when caught 
in delicto. Unchastity in a wife did not entail the forfeiture 
of a right to maintenance, and there were easy penances for the 
offence. The case of one who had been abducted and forced 
into conjugal relationship or into an alien religion was ostensi- 
bly stibnger. Vasistha, Atri and ParSyara allow women to be 
reinstated in such cases after undergoing purificatory rites. 
Opinion was divided on the question of the readmissibility of a 
woman who had conceived during abduction, but Devaia dec- 
lared that she should be taken back after she gave birth to the 
child, which was to be separated from the mother to avoid caste- 
mtxtnre (twr^osaiwfarra). Vijfianeyvara, who is later than 
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Devala, and lived at the beginning of the period of Musalman 
occupation, will not admit her to full rights, but will give her 
only a locus penitentiae in her husband’s house. Her treatment 
becomes ungenerous during the period of Musalman rule, 
when it should have been otherwise. The rigor was 
extended to ordinary unchastity in woman, which was 
naturally worse, being voluntary. {jOatiirvirnsratimata ; Apa- 
rarka). This attitude shocked Al Beruni. A man who 
had been taken a prisoner of war and converted to a 
mleccha religion, and had even associated with mleccha 
women, might be taken back after purificatory rites, according 
to Devala. Cases of even persons who had willingly gone 
over to the mleccha side were to be considered with sympathy. 
This was in harmony with the old Vedic rule for the admission 
of the vratya to Aryan privileges after a ceremony called 
vratya-stoma had been performed. Who are Vratyas ? The 
conventional explanation was that persons born in the three 
higher castes who had neglected to undergo upanayana^ or to 
perform Savitri were Yratyas. A recent writer has made out 
that the original Vratyas were a powerful civilised community 
in Eastern India. The common tendency was to equate 
Vratyas, Mleccha and Yavana. Vasistha, Manu and Yajfiaval- 
kya had forbidden association with them, intermarriage with 
them and their admission to Vedic instruction and to religious 
rites. But they could be purified by Vratyastoma or by the 
performance of the Asfvamedha (Vasistha). The performance 
of the horse-sacrifice by so many kings of dubious caste in the 
“ dark-ages ” of our history might probably have been due to this 
helpful rule. The abduction of women and men, or their being 
carried into slavery as prisoners of war, must have been an ordi- 
nary incident in the Muhammadan epoch. Why should the 
at-titsde be stiffened gainst the rehabilitation of unfortunate 
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men and women, when their number was so large ? Two 
reasons may be suggested : firstly, wholesale readmission was 
viewed differently from isolated cases of readmission, because 
of the fear of society being swamped by such large-scale recon- 
version ; secondly, the fear of retaliation, directed both against 
the reconverted persons and against those who made the re- 
conversion, When the power of reprisal %vas in the hands of 
a distant enemy it was negligible. But when it lay in men 
ruling the country, and their religion made apostasy a 
capital offence, it was to be dreaded. It is noteworthy that 
S'ivaji readmitted to the Hindu fold his general (Sar/fobat) 
Netaji Palkar, who for ten years was a Muslim in Afghanistan 
and had even married a Musalman lady, after being carried 
away and forcibly converted to Islam. One of the Nimbalkars 
had become a Muhammadan. S'ivaji had him taken back and 
even gave him a daughter in marriage. But when it came to 
his own case, S'ivaji, would take no risks, and conciliated public 
opinion. He cheerfully underwent expiatory ceremonies as a 
vratya, then had his rite of initiation, long intermitted in his 
family, and was crowmed as a Ksatriya king only after these 
ceremonies had been gone through. 

Enough has been said to show the wide-spread feeling 
in heads of society that social well-being depended on the 
maintenance, in its purity, of traditional rules, and that the 
extension of such rules to meet new situations had first to be 
sanctioned by interpretation made in strict conformity with 
the prescribed rules and methods of investigation. To a ruler 
the part of the science of Dharma, w’hich was of the most 
concern was the general part, and not that section, labelled 
Rajadharma, which laid down the special duties of his station. 
Jicara, purification, gifts, and propitiation were directly 
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relevant to his conception of the duties of his office as King. 
This is why so many treatises on branches, which are so 
different from what is popularly regarded as politics, were 
written either by kings, like Ballalasena, or at the instance of 
kings, like Hemadri’s Caturvargacintamani or Jayasimha- 
kalpadruma. We may think that an Indian Raja would have 
been attracted by what we feel attracted to, viz. Rdjaniti, be- 
cause it relates to polity. But, we should look at it from his 
standpoint. In an orthodox palace atmosphere, a prince 
will imbibe knowledge of the special duties of his future 
office (kingship) almost with his breath. He will not look for 
much inspiration or new knowledge of even court etiquette 
from books written by priests or pandits. He would feel 
differently towards civil law, and the different departments of 
activity with which the remaining sections of Dharmas'dsfra 
dealt. This attitude wdll explain Ixeo puzzling features of our 
Dharma and NtH literature : viz. (1) the large non-nlti and non- 
vyavahara content of Nibandhas written to order ; and (2) the 
fewness, insipidity and unattractiveness of the special treatises 
on Rajadharma or Rdjaniti, particularly when viewed in 
comparison with their most opulent rival. Among works on 
Arthasfdstra, the only one written by a first-rate statesman 
was the KautiUya~Artha»dstra ; the others were written by 
papdits, or composed by papdits and fathered on kings (e.g. 
Yuktikalpataru of King Bhoja, and Mdnasolldsa of King 
Somes-vara of Kalyapa). The baffling ^ukraniti is ^an ex- 
ception, but its composite character, uncertain age and origin, 
and mixture of archaism in diction and doctrine with startling 
modern views, raise special problems of their own. Kamandaka, 
Somadeva and Hemacandra were poets as well as papdits. 
They wrote literary excercises, and aimed at plea^ng, and not 
at coatribulions to political science. In the same way, tl% 
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handbooks on Rajadharma, in the restricted sense, with two 
exceptions, were composed by pandits ; £,g. Rajadharma^ 
prakas'a of Mitramisra, Rajanifimaynkha of Mlakantha, and 
Rajadharmakaustubha of Anantadeva. 

The two exceptions to the unattractiveness of the narrower 
Rajadharma literature are: (1) the Rjjadharma^kd^a of 
the Krtyakalpataru and (2) the RdjanUiratmkara of Capd^si'- 
vara. The latter has been printed by Dr. K. P. Jayaswal 
and Dr. A. Bannerji Shastri and has recently passed into a 
second edition. The former is being edited by me, and will 
soon be published. Laksmidhara’s work is of importance from 
several standpoints. He was not only a great and austere 
Brahman, but he belonged to a family in which high office had 
descended from father to son. The highest office of his day 
was that of Mahdsandhivigrahiha, a combination of the 
cabinet duties of the modern ministers of war, foreign affairs, 
and home affairs. Laksmldhara’s father Hrdayadhara held 
the office also in the Gaharwar court. Laksmidhara mentions 
the admiration which his mastery of law and fact evoked, when 
he ‘ summed up ’ as chief judge (prddvivdka), and his/«esse as 
a minister. Apparently, he passed through the low'er appoint- 
ments before attaining the high office which he held wheai 
he wrote the Krtyakalpataru and for which he had to 
wait till his father vacated it. He was thus a grandee, an 
inference which is confirmed by his allusion to his many 
gifts to Brahmans and temples. He represented the flowex 
of the Brahman official hierarchy in his age, unlike his two 
great contemporaries. Vijfianesvara was not an administrator, 
and Apararka was not a Brahman and had also not se^n affairs 
with an intimacy which only a minister can c^tain. Capd®®'* 
vara, who came nearly two centuries after Laksmidhara, is 
8 
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in many respects an “ nnder-study ” to Laksmidhara, from 
whom he borrows extensively. He too was a nobleman 
(Thakur), a judge and a minister, as well as a scholar, and writer. 
Bat he was not a srotriya like his model, and he served in 
a small kingdom, unlike Laksmidhara who served one of the 
powerful rulers of the time, Govindacandra of Kanauj (a D. 
1104-1154), who, in the length of his reign, the extent of his 
territory, prow'ess as a soldier, and distinction as an adminis- 
trator, vied with his elder contemporaries in the Dakhan and 
South India, Vikramaditya VI and Kulottunga I. We might 
justly expect from these tw’O writers a combination of learning 
and experience in dealing with Rajadharma, in its narrower 
sense, which cannot be looked for in treatises of Mitramis'ra, 
Nilakaijtha and Anantadeva. Mitramis'ra does not also need 
extended consideration, since he has borrowed whole- sale from 
Laksmidhara in the most unblushing way. 

To take the latter first. Nilakantha’s Nltimayukha does 
not cite Laksmidhara, and is unlike the Kalpataru, from which 
he does not borrow in this section of his Bhagavanta BhasTcara. 
It is a jejune compilation unworthy of its author’s reputation, 
and seems to have been put together simply to round off the 
digest. It borrows its treatment of policy wholesale from 
Kiraandaka, the sections on omens and prognostications from 
Varahamihira, and the section on war from both, besides using 
Pura^ic literature to some extent. There is no sense of’ reality 
behind his statements. His patron was a mere nobleman, and 
Nilakagtha himself had no political training. The only topics 
on which he shows some animation are (1) the discussion 
whether a non-ksatriya can be crowned in the old way, a 
point which he tacitly answers in the affirmative by furnishing 
a long account of the coronation ceremony, with extracts from 
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the Aitareya Brdhmana, and, (2) the consideration of the rnls 
that a Brahman might be killed in self-defence. Mlakar^ha 
takes the view that motive is insufficient, and that the Brahman 
must actually attempt murder, before he can be killed. He 
advocates the use of kuta-yuddha, or improper war in certain 
circumstances, a concession to the lowered moral standard 
of the day. 

Anantadeva’s book virtually exhausts itself in three large 
divisions : architecture, following the injunction that the king 
should have forts ; a treatment of civil and criminal law in their 
eighteen titles, showing little depth or originality ; and a long 
account of the coronation ceremonies, with a description of 
the ritual and the mantras to be used on the occasion. The 
book was probably a manual for a small court like that of his 
patron Baja Bahadur Candra of Almora (d. 1678). His special 
individuality appears only in the following. He recognises a 
polygamous king, with a chief queen for ceremonial purposes, 
and the possibility of competition to the succession, from the 
existence of many sons by different mothers. He recommends 
primogeniture. The cabinet he envisages is a small one and 
consists of the Minister, the Chief Priest, the Chief Cook and 
the Astrologer. He attaches importance to the ceremony of 
coronation and rules that the title of King should be taken 
only after coronation. It is noteworthy that S'ivaji, from 
whose "dominions Anantadeva’s family came, followed this 
precept, and the official form of dating his reign begins after 
his coronation in 1674; though he had taken the title of Raja 
and declared his independence ten years earlier (1664). 

Mitramis-ra’s book is redeemed by two features : its 
comprehensiveness, due largely to his absorption of virtually 
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the greater part of the work of Laksraidhara ; and his great 
learning, which enables him to add corroboration to what is 
given in his original. His patron Birsingb was given con- 
siderable freedom by Jahangir, and used his influence with 
the emperor to strengthen Hinduism. He was more than a 
petty ruler. It is possible that Mitramis'ra’s book might 
have been designed for the guidance of the small kingdom, 
but the probability is that both the scholar and patron looked 
for a wider audience. The elaborate description of the coro- 
nation of S'ivaji, which we find in the Citnis Bakhar is 
almost word for word in accord with the rules laid down 
by Mitramis'ra, following Laksmidhara, for the coronation 
of a king. Gaga Bhatta (Vis'ves'vara Bhatta) who ofificiated 
as chief priest at the coronation, and received a lakh as 
his fee {dak^iittd) must have followed Mitramis'ra closely. 
It is also possible that Sawai Jaisingh of Amber, the 
soldier-astronomer, who performed an ayvamedha and under- 
went a coronation in accordance with Hindu rites, followed 
this work. Mitramis'ra is a man of afiairs, but still a man 
of his age. He discusses the question whether a ruler should 
be a k§atriya only or a consecrated ksatriya, and affirms 
the second alternative. His doctrines are strictly in accord 
with Dharmasfdstra. He advocates primogeniture and will 
not allow partition of a kingdom. His vigilance for the royal 
fisc is shown by an interpretation of the old rule that the king 
should make good property lost by theft, to the effect that the 
lalulity to the state will not arise where the loss is due to 
the carelessness of the owner. He shows some originality 
in the discussion of the theory of disagreeing with 

Eamandaka in some respects, but it is all mere theory, as in 
days of Akhar and Jahangir, there was no scope for foreign 
fdicy for a sah|ect Raja. The Brahmajga is permitted to fight 
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in certain emergencies. The duties of the conqueror t/s-a-ris 
the conquered are in accord with tradition and iiigh ethics, and 
derive some animation from the circumstance that a Hindu 
prince under the Mughal empire was in the position of a con- 
quered ruler, and that the plea for generous treatment was part 
of the claim of the surviving Hindu Rajas, whom the Mughal 
administrators treated as Zamindars. 

Caijdes'vara's Rajanltiratndkara was the work of an 
octogenarian. It has many points of originality. He hardly 
uses the work of Laksmidhara, from w bom lie borrows w holesale 
in his other works ; for, in spite of an acknowledgment of his 
obligation to the older writer, Candes'vara does not follow him 
either as regards his arrangement of topics, or his doctrine. 
He omits the treatment of various ceremonies prescribed by 
Lak§midhara and other later writers for the propitiation of 
unseen powers. His work is more like the political testament 
of an old statesman, recording his opinion for the benefit of 
posterity. His own king was a Brahman and he himself was a 
Thakur. So, he rules that kings might be of any caste. He 
ignores the coronation ceremony, and attaches no special 
constitutional value to it. He recognises de facto sovereignty, 
and admits the legitimacy of the conqueror. To impress on 
the king his very limited scope for capricious action, he argues 
that the state is a society of ail persons concerned, including 
the haft, the maimed, the helpless, and orphans, and that their 
interests will be sacrificed in a division of a kingdom. He 
thus just misses anticipating Burke’s famous definition. He 
is by no means for royal absolntism, or for breach of Dharma 
by the king. No man of his age could be. He cites the 
famous text (anonymous) about the divine character of the 
peopkt, as a set-off to the theory of the divinity oi the king. 
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Though brief, Candes'vara’s book displays originality, courage, 
and unconventionaiity. It was an after-thought, as he had 
completed his sketch of Dharmas'aslra in seven books, without 
the need to write specially of king-craft. He would probably 
not have written even this tract but for the importunity of his 
sovereign, Bhaves'a. 

It only remains to describe the Rajadharma-halfataru, 
which may be taken as the locus classicus of this type of 
literature, regarded whether by itself or in its relation 
to other parts of Dharma in the wider sense. Laksmi- 
dhara’s work is in 14 books. His omission of vyavahdra in 
the treatment of Rdjadharma is part of an outlook which 
treated all parts of Dharma as Rdjadharma. Its omission 
in Kamandaka or Mdnasollasa will be defect, unless the 
works are viewed as popular supplements to Dharma^ devoid of 
any authority. One feature in Laksmidhara is note- worthy. 
He will not cite any authority that is not recognised as a 
source of Dharma. He follows in the arrangement of his 
quotations the order of enumeration of the sources : s'ruti, 
smrti, itihdsa, furdna and caritra. He assumes a good deal, 
of what he has said in other sections of his digest. To 
compile a work on polity by Laksmidhara one would have 
to lay under contribution several sections of his digest ; it 
cannot be written from his ‘ Rdjadharma ’ alone. - Laksmi- 
dhara held the responsible position of chief minister to a 
king, whose power was daily growing, and yet who had to 
be educated in Hindu Dharma. It is therefore natural that, 
as in Kautilya’s v^rk, he should feel the need to deal with 
the problems of philosophy and religion, along with adminis- 
trative organization, recruitment to the king’s service, court 
caneniOBiai (important in a new dynasty, without tcaditionyi 
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as well as economic development of a large area, jnst recover- 
ing from war, along with traditional treatment of the rules 
of taxation and economy, and the beneficial relations of the 
ruler and the ruled. His special “ advance ” on the Kautiliya 
is bis elaboration of the magical and ceremonial rites recom- 
mended for the safety of king and kingdom. His reticence 
about foreign relations of the king is' noteworthy, but the 
omission of the Mandala theory is apparently the caution of 
the political minister, who will not give himself away. The 
Gaharwar king must have been proud of his ksatriya lineage, 
which was questioned. It is proof of Laksmidhara’s inde- 
pendence that the rites which he prescribes for the corona- 
tion of even a Rajput king are Puariic and not Vedic. In 
this respect he is more consistent than his successors, who 
indiscriminately mixed up the two, for kings whose claim to be 
ksatriyas was even more questionable than Govindacandra’s. 
His magnifying the Brahman is consistent with himself and 
the tradition of the age. In one respect, he strikes an original 
note. While he will not countenance the use of deception or 
barbarism in war, he regards it as a game which should be 
short and sharp ; and he accordingly recommends that the 
civil population of the enemy should enjoy no immunity from 
attack or destruction of property, as the aim of war is to put 
the maximum amount of pressure on the enemy and bring 
him to his keens quickly. He accordingly advises the laying 
waste of the enemy’s territory, and the destruction of the 
enemy’s buildings, water reservoirs, and bridges. But, once 
an enemy is overcome, the enemy subjects should receive the 
same considerate treatment as the subjects of the conqueror. 
Private looting is forbidden in war, and all booty belongs to 
the king, lln civil government, the main principles of 
Lak|midhara are economy, avoidance of waste, conservation of 
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resources and respect for the expert. Its modern-ness is what 
one would expect from a responsible and gifted statesman 
with great experience in governing a large kingdom. That 
the man of affairs was also a great Brahman was in con- 
formity with a tradition, which refused to divide the functions 
of life, or accept any suggestion which w’ould view mundane 
existence as the only one. 

A result of the revived interest in legal texts and Artha- 
sfastra in recent years has been a partial redemption of the 
reputation of Indians for realism and progressive instincts. 
But there still lurks a belief that religion and Dharmasf^ra 
strangled the free growth of legal and political institutions, 
made for inelasticity, and rendered society unable and unfit to 
readjust itself to changing conditions and needs. The claim 
of the old Indian norm {Dharma) to he viewed as eternal, 
infallible and indisputable has been represented as a confession 
of the want of both the desire and the capacity to move 
forward. Evidence of such adjustments must force itself on 
the notice of students of our social history and institutions. 
It will show that, inspite of the fossilising effect of the 
norm, the liberal use of fictions enabled some readjustment to 
be effected. The entire area of a vast literature, which was 
the creation of religious fervour and an overpowering sense 
of duty in centuries of kings and thinkers, cannot be sum- 
marily condemned as the dismal outpourings of minds in 
fetters to priest-craft and superstition. Explanations, so facile 
and so appropriate in a superficial consideration of fragments 
of a great literature, cannot explain the continued vitality 
of the culture, and the religious beliefs on which it was 
basai, through centuries of vicissitudes, like foreign invasions, 
OOW|uest, aund wholesale persecution, the like of which 
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ha? extinguished civilization in othei 

quently ravaged society was able to maintain its essential 
unity and cherished ideals and modes of life, through such 
calamities and through such a long stretch of time, adapting 
itself, within the limits of its fundamental beliefs, to the 
calls of altered needs, and that it ensured to its members 
a considerable degree of happiness and freedom, with the 
temper to make use of them, are claims which may be urged 
on behalf of the great body of tradition and literature called 
Dharmas'dstra. That a study of its scope, aims and implica- 
tions, along with that of the ways in which it renewed itself 
from age to age, may prove of use not only to those who 
accept it without question, but even to those who ardently 
wish for social change in the interests of wider well-being, 
among a vast population in which a great many persons have 
still the faith in it which will help them more readily to 
accept change if it is in consonance with tried ideals and 
methods, is the justification for the review which has been 
attempted in these lectures of what, from its vital bearing on 
the prosperity of the land, I have, consistently with tradition, 
to all Rdjadharma. 


9 
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[The figures at the head of the Notes refer to the pages anci 
lines of the text of the lectures, while the figures on the top of 
Notes refer to the serial numbers of the Notes, which arc given 
for convenience of cross-reference J 

1 

I, East line, STUDY OF Ancient Indian Culture 

The first Chair on the subject was founded by the late MahS- 
rlija Manindracandra Nandi of Cossimbazar, Recently, H. H. the 
Maharaja of Baroda has given the University a perpetual grant for 
the foundation of a Professorship in Ancient Indian Culture and 
some Fellowships. At Benares candidates can study the subject 
in all its ramifications from the pass B.A* course to the M,A. and 
D. Litt. degrees. 

2, 1. 9 

The convention which was sei up wnen me K^h&ir at Madras 
University was first filled has been maintained with the widening 
activities of the Department of Indian History. Research more 
than teaching forms the chief occupation of the staff. 

3,11. 15T6 

At Bombay the School of Sociolc^y has product some useful 
doctoral theses on Indian Polity and Sociology, mark^ by scholar^ 
ship and insight. ^ 

4, Une 23. Rajadharma 

The term RBjadharma is now popularly us^ in the sen» of 
Polity or RajanUi. It has been so espi^ialiy since the sti^y of 
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Ancient Polity was stimulated, if not actually commenced, by the 
publication in 1909 of^Kautilya’s Arthasastra and its translation 
into English. Lawyers have all along been pre-occupied, since the 
foundation of British, Courts of justice in India, with that part of 
Vyavahara which deals with inheritance and partition of heritage 
iD3yabh3ga). There has been a belief, which is not justified by 
Indian tradition, that, as the Hindu king was invested with the duty 
of adjudicating suits of law, the Vyavahara content of Dharma- 
wSstra, and the special rules for the kings and courts alone consti- 
tute RSjadharma. The chief purpose of these lectures is to correct 
the impressions, to show that they are not in consonance with the 
traditional view of Hindu life or institutions, and to draw attention 
to the wider impiicaticms of the term. . 

3 


5. The Lecturer’s Works 

Ancient Indian Polity was published in 1914, and a second 
edition appeared in 1934. Ancient Indian Economic Thought 
appeared at Benares in 1935. The Calcutta Readership lecture 
were named Indian Cameralism^ from striking points of resem- 
blance with European Cameralism and the ArthasiSstra. Though 
delivered in 1934, it has yet to be published. 

4 

6. Use of the KautilIya in Modern Politics 

Half in fun and half seriously, European administrators have 
cited the precepts of jKautilya in legislative debates in support of 
new taxes and the Criminal Intelligence Department. 

5 

7. tl. 29-30. DHARMASfiSTRA AS PRIESTLY TWAt®tE 

The G][faya-satras, which fcffm part of the Dharmas<dstra, have 
twMMebaiactwiisied by a hostilecritic as ' not only twaddk, but {uriestly 
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twaddle.’ Many of the misconceptions of the nature and content of 
Dharmas'Sstra may be traced to the criticisms of Sir Henry Maine, 
made on the basis of the translation of Manusnifti by Sir William 
Jones, and in ignorance of Sanskrit, and almost a contempt for it. 

Some illustrative passages may be cited : 

“ The religious oligarchies of Asia, either for their own guid- 
ance, or for the relief of their memory, or for the instruction of 
their disciples, seem in all cases to have ultimately embodied their 
legal learning in a code ; but the opportunity for increasing and 
consolidating their influence was probably too tempting to be re- 
sisted. Their complete monopoly of legal knowledge appears to 
have enabled them to put oflf on the world, not so much of the rules 
actually observed as of the rules which the priestly order considered 
proper to be observed. The Hindoo Code, called the Laws of 
Manu, which is certainly a Brahman compilation, undoubtedly 
enshrines many genuine observances of the Hindoo race, but the 
opinion of the best contemporary orientalists is, that it does not, as 
a whole represent a set of rules actually administered in Hindustan. 
It is, in great part, an ideal picture of that which, in the view of 
the Brahmins, ought to be the law. It is consistent with human 
nature and with the special motives of their authors that Codes 
like that of Manu should pretend to the highest antiquity and claim 
to have emanated in their present form from the Deity. Mamu, 
according to Hindoo mythology, is an emanation from the Supreme 
God j but the compilation which bears his name, though its exact 
date is not easily discovered, is, in point of the relative prepress of 
Hindoo jurisprudence, a recent productiem.” (Ancient Law, ed, 
Pcdiock, 1927, pp. 15-16. The work was published in 1861). 

“ Hinefoo law, which I have placed by the side of Roman law, 
calls assuredly for no enology. It is full of monstrous iniqnitiM, 
and has been perverted in all directions by priestly influence. But 
then a gfreat deal of it is of prodigious antiquity, and, what is more 
hnportant, we can see this anci^it law in operation befcare our eyes. 
British legislation has corrected some of its excesses, but its 
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principles are untouched, and are still left to produce some of their 
results.” [Early History of Institutions, 1874, p. 309). 

6 

8, ll. 1-7. Small Content of Law and Polity in 

Dharmas'astra 

In Manusmrti only three books, viz. the seventh, eighth and 
the ninth treat of politics and law proper, and take up about 980 
verses against 1580 for the rest. In YajUavalkyasmrti, the last 
(t.e. 13th adhikarana) of the first book, and the whole of the second 
deal with polity and law, and take up 367 verses out of the total 
1009. In the reconstructed Brhaspati-smrti, I have gathered 1288 
verses (including some half-s^lokas) on law and and polity, as against 
1037 on the rest of the normal content of Dharmas' astro. As 
Brhaspati’s work concentrates on Vyavahara, the large content of 
non-vyavahara element in it is noteworthy. Parasrarasmrti, as is 
well known, has no Vyavahara or Rajadharma content, while the 
extant Ndradsmfti is equally exceptional in having virtually only a 
vyavahara element, which is noticeably very small in the Dharma- 
sutra literature, being relatively most abundant, while still relat- 
ively smaller than the non-vyavahara element in Viqnusmfti the 
only smrti in sQtra form which has relatively a large vyavahara 
content. 

If we turn to the nibandhakaras, we find that only two out of 
the fourteen books of the Kalpataru of Laksmldhara are devoted to 
Rajaniti and Vyavahara. Jimutavahana’s DSyabhaga was exclu- 
.sively devoted to a part of vyavahara, as his Vyavakara-mdtfkS 
was also, but he rec(%nised the value of the non-vyavahara element 
by writing a much larger work on Kalanirqaya, (i.6. the Kalaviveka, 
Bibliotheca Indica, 1905). His lost Dharmaratna, of which both 
the Kalaviveka and the Dayabhaga are declared in their colophons 
to be parts, will if recover®! furnish another illustration of the 
principle enunciated. {Kane, History of Dharma^astrai-p. il9). 
Qi the tw^ty-eight tattoos of Raghunandana only two (n**. <Mi 
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and vyavahara) bear on law proper. Every large and 
complete digest will furnish similar instances. 

7 


8,JL28~S0. Halhejd’s Code 

The original of N. B. Halhed's Gentoo Code, published in 1776, 
was a Persian translation of the Vivadarijavasetu (Bridge over 
the Ocean of Litigation) which was composed by a committee of 
smartas named in the folIo%ving s'loka, which appears at the end of 
the printed edition of the work : 

Balesfvara-Krpdrama-Sama-Gopala-K r^tjajtvanSkhyaify 1 
V ires'vara-KrstjacandraS rl-Gaurlkanfabhidhdnaih 
^adbhih 11 

Kdla^aiikara-ByUmasundra-Kr^fjakes'ava-samsai'^ 1 
SftarSmasangaisca krto granthafy sphuratu sabhSyam H 

There is no mention of the Maharaja Ranjit Singh of Lahore, to 
whose inspiration the publisher attributed this work. The Oriental 
Manuscripts Library at Madras has a copy of this work with the 
title Vivadarijava-bhaHjana. It should not be confused with 
Jagannatha’s famous digest, which H. T. Colebrooke translated in 
1798. The title of the latter, which is still unpublished, is VivSda^ 
bhaAgSr^ava. 

8 


9, 1 . 2. 'COLEBROOKE’S DIGEST 

This famous work, which has been extensively used fay the 
British courts was published first in 1797 by H. T. Colebrooke. It 
is a translation of the sections on contract and succession of a digest 
specially composed by Jagannatha TarkapaBcanarta of Trivepi on 
the Ganges in 1796. Jagannatha is the last great nibandhukara. 
He is said to have died at thegr^t age of 111 in 1806. If it be so, 
Jie must have been a centenarian when the digest was composed, a 
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truly remarkable achievement. (B. Banerjee, Hiawn of New Jndiu, 
1927, pp. 81-91), 

9 

9, First Paragraph. Early ENGLISH Translations of 

Dharmas'Xstra and Works on Hindu Law 

Sir William Jones translated Manusmrti following Kulluka’s 
commentary, and an edition was published in 1796, after his death. 
He was responsible for the suggestion to undertake a comprehensive 
digest, and the VivddasarUriiava of Trivedi Sarvorus^arman was 
composed accordingly in 1789. Meantime, the Vivddarnavasetu 
had been compiled in 1773, and was the original of Halhed’s Code 
of Gentoo Laws, 1776, published in 1781. Jagannatha’s nihandha 
was partially translated as ‘ Digest of Hindu Law ’ by T. E. Cole- 
brooke, in 1797. Colebrooke published in 1810 his translations of 
Jimutavahana’s Dayabhaga and the DSyabhaga section of the 
Miiak^arU. Borradaile’s translation of the Vyavaharamayukhcf 
appeared in 1827. The Ddyakramasamgraha was translated by 
P. M. Wynch in 1818. It was by S'ri Krspa Tarkalankara, and 
an edition of it was published in 1828. The Dattaka^mtmdmsU of 
Nandapaig^ita and the Dattaka-candrikd of Kubera was published 
by J. C. C- Sutherland in 1821. Sir Thomas Stmnge published his 
Hindu Law in 1825. In 1829 appeared Sir William Hay 
Macnaghten's ‘ Principles and Precedents of Hindu Law * in the 
same year as his father Sir Francis Macnaghten’s Considerations 
on Hindu Law, Goldstucker wrote his Present Administration 
of Hindu Law, in 1871. Meantime, A. C. Burnell had published 
a translation of the DayabkUga section of Madhava’s bha§ya on 
Pards'orasmrti in 1868, which he followed up by a translation td 
the same section of Varadaraja’s Vyavahuraninjaya, which I am 
about to publish for the first time. Vacaspati Mis'ra’s VivSda~ 
cint3mm}i was translated in 1865 by P. C. Tagore, and the sections 
o® inheritance in the Smrticandriks were translated by T. Krishna- 
swaxni Aiyar in 1867. In 1868 Pix^oono Coonmr Tagore left by 
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will the funds for the foundation of the famous Tagore Law 
Professorship in the University of Calcutta, and H. Cowell gave in 
1S70 the first course of lectures under this foundation, and chose 
Hindu Law' as his subject. 


10 

10, U. 8-10. JImOtavIhana’s Interest in Xon-VyavahSra 

The colophon to the DayabhSga, the most famous work of 
Jimutavahana, ends thus “ Dharmaratne DayabhSga^ samaptafy ” 
The same reference to Dharmaratna occurs in the colophon to his 
KSlaviveha (Bibliotheca Indica, 1905). The last "words in the 
KSlaviveka " Samaptath cedam Bhuratne Dharmaratnam ” will 
indicate that this section was the last in the Dharmaratna. The 
complimentary verse at the end of the section refers to the bigger 
work and its occurence at the end of Kalaviveka will also suggest 
that the Dharmaratna terminated with the section of Ksla : 

Bahuvidha-vivada-timiragrastam grahattam ravelf 
s'aS'aAkasya 1 

Tad-dharmaratnadtpalokat sakalam vilokayata U 

His VyavaharamStfka, which was published by Sir Asutosh 
Mookerjee in 1912, does not show this reference to Dharmaratna 
in the colophon, which ends thus : 

Iti Paribhadra Mahamahopadhyaya Sri Jtmptavahana- 
krta Vyavaharamdtrkd samdptU. It is possible that the 
other seiptions of the Dharmaratna were never wrritten, though 
planned. 


11 

10. ff. 10-11. MXdhavAcXrya’s KSlaviveka or 
KXlanirnaya 

The reason given by Madhavacarya for selecting Pardsara- 
smfti for comment is that Paraafara’s work was the most 
10 



74 


RIJADHARMA 


resplendant among smrti {Snirti-su^amU-para^araf^ and it was 
not commented on by any previous writer : 

ParSs’arastnrtih purvair na vyakhyata nibandhrbih ! 

Mayato Madhavaryena tad-vyakhyayam prayaiyate. H 

As this smrti does not treat of kSla, just as it did not treat of 
vyavahara and rajadharma, Madhava seems to have felt the need 
to write a separate treatise on kala, as he could not fasten one on a 
verse in the original, as he did his disquisition on law and govern- 
ment. His action shows how he felt that the treatment of these 
topics, which were omitted by Paras'ara, were needed to round off 
the nibandha. 


12 

10, U. 14-16, Mixture of Spiritual and Secular 
Punishments in the Hindu Criminal Code 

The connection between sin and crime is shown by the view 
that they are identical, every crime being an offence against God 
and therefore a sin, and every sin, in primitive society atleast, being 
an offence against the order established along with the state, and 
therefore punishable by the state. Sir Henry Maine pointed out in 
1861 (Ancient Law, ed. Pollock, p. 381) that primitive jurispru- 
dence knows both sins and torts. “ Of the Teutonic codes, it is 
almost unnecessary to make this assertion, because those codes in 
the form in which we have received them, were compiled or recast 
by Christian legislators. But it is also true that non- Christian 
bodies of archaic law entail penal consequences on certain classes 
of acts, and on certain classes of omissions, as being violation of 
divine descriptions and commands.” Thesinfulnature of crimes was 
known to Europe, and is shown by the post-mortuary punishments 
for some classes of crime, like violent robbery, and suicide, by 
refusal of Christian burial. The Church’s refusal of absolution for 
oertain qffeoces is noteworthy. 
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The relation between spiritual and worldly punishments is 
explained at some length by J. Jolly, Hindu Law and Custom, 
pp. 250-270. It is worth studying. Vi^niismrti, 33-42, gives an 
elaborate catalogue of sins {pataka), which the king should punish 
{ib. pp. 250-252.) For an offence there is expiation in two ways, 
by undergoing punishment at the hands of the king, ws punishment 
purifies {Manusmrti, VIII, 318) and by performing the prescribed 
penances, except in cases for which no penance can be prescribed, 
owing to their moral gravity. Expulsion from society (iydga) 
corresponds to excommunication, i.e. out-casting. “ In ail the 
amrtis an elaborate admixture of spiritual and worldly punishments 
is in evidence.” {ib. p. 263) Penance as well as punishment w’as 
prescribed for almost all crimes. (i6. pp. 267-268.) It should be 
noted that the power of the king as the wielder of the ‘ rod of 
punishment ’ and of the community in arranging for readmission 
after penance, meant a capacity, by refusal of penance or punish- 
ment, to make the culpability continue in future lives, ue. after 
death. A careful calculation of the effects of a punishment of 
this combined nature in the case of apparently preferentially treated 
persons, like Brahmagas, might show that what appears, in a 
sceptical age as immunity or special consideration, is in reality a 
relatively heavy load for the class of apparently exempted offenders. 

13 

tl, H. 5-n. Brahmana Immunities 

“ Kautilya believes in the immunities of Brahmans in several 
matters,' frees them generally from corporal punishment, only 
providing that they be branded, or imprisoned in cases of seriom 
crime, exempts their property from escheat and from forced contri- 
butions, and even provides for their receiving substantial largesses 
from the King, in cases where an innocent man has been punished. 
In these, he is like Manu, though he does not go to the lengths 
to which Manu would proceed in giving such privileges and 
immunities. But, Kautilya would apparently not exc^t even 
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Brahmans from the law against suicide, while, in cases of their 
committing treason he would have them drowned, and he would also 
allow the Brahman to be killed on the battlefield or in self-defence” 
(Ancient Indian Polity, pp. 33-3+. In II, i of the Arthas'astra fines 
are prescribed to those, who, though able to do so, do not support 
{a-bibhrataJ} s'aktimato) a number of named dependants like child- 
ren, wife, parents, brothers under age, and sisters who are unmarried 
or have been widowed, but it is expressly stated that this injunction 
will not apply to claims for maintenance from these if they are 
out-castes or apostates {anyatra patitebhyah), but an exception 
to the saving clause is in favor of the mother (anyatra maiulj). 
In the Sukranlti (IV, i, ll. 194-92) occurs a long catalogue of 
persons whom the king is enjoined to punish, and among them 
are the atheist (nasiikah) and the blasphemer (Deva-duqakaJp). 
MahamahopadhyAya R. Shama S'astri has misunderstood the rule, 
and states that the failure of the mother and the apostate to 
maintain their dependants is not punishable ! 

14 

il, tl. 13-21. Alleged Secular Nature of Arthas^Sstra 

See pp. 38-40, Ancient Indian Polity, where many instances 
are cited to show the sacerdotalism of the Arthas^dstra oi Kautilya, 
the most illustrious of its class, from the standpoint of Dharma- 
wUsira. 

According to the CarananyUha of l^aunaka, Arthasfastra is 
I^P^""^®da of Atharva-veda. The Atharva Veda is recognised 
as one of the four Vedas, which form the fourteen -sources 
(sthSnani) of Dharma in YfijSavalkya, I, 3. As AparSrka points 
out, if the number fourteen was not specified, and the Vedas were 
mentioned as Trayi, the Atharva- Veda would have lost its place 
as a source (p. 6 : Caturdaira grahatjadfte Atharva-veda-samgraho 
^ syat.} The enumeration of another four, to make up eighteen 
"sources,” by Viqtfnpur^^a is dismissed by Apararka with the 
K^iservation that it catalogues the sources of vidyd not dharma. 
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In the four Arthas'astra is named last. The Arthas Astra is also 
included in Itihasa-purana, thus bringing- it into the canon of 
Dharma. The authors of Dharma-pradlpa have erred in suggest- 
ing that Arthas’astra is of an canonical authority, and that 
therefore the dictum ‘ Raj3 kalasya kdranam ’ being an Arthas-as- 
tra dictum (!) should not be accepted, (p. 15). The sentence occurs 
in a famous passage in the Mahabharaia, to which Dharmapradtpa 
will not deny validity. 

Manu denied the right to expound or study the Dharmas dstra 
to non-BrShmaijas (II, 16-17) ; 

Ni^ekadi smas'dnanto maniraih yasyodito vidhilf i 
Tasya s’dstre adhikarostnin jUeyo nanyasya karhicit I* 
Vidu^ brahmaf}ena idam adhyitavyam prayatnaiah i 
Si^yebhyasca pravaktavyam samyak nanyena kenacit if 

The Chandogya Vpani^ad (HI, iv, 1-3,) equates Itihdsa-PurSiia 
■with the Atharva-veda, but they are OEwn (according to Sankara, 
Vidanta-sutras, XXXIV, S.B.E., p. 229,) to all four castes. 

15 

12, Z, 7 if. Toleration of Heresy and Heterodoxy 

Three inscriptions of As'oka in the Barabar bill show that in the 
thirteenth and twentieth years of his reign he bestowed the rock-cut 
caves to the heretical BrShmaqa sect of the Ajivakas. (Smith, 
Asfoka, p. 144, ed. 1901). The Vahiyaks inscription of his grandson 
Das'aratha states that immediately after his accession he bestowed 
" on the venerable Ajivakas ” the cave “ to be a dweiling place for 
them as long as the sun and the mexm endure.” (ib. p. 145). 

The Ajivakas are known only from their rivals the Jains and 
the Buddhists. Gos'ala Mankaliputta, the contenpocairy of 
Mabavira and at one time his follower, is said to have led the 
Ajivakas at the time. They s^m to have heM that the send bad 
odmr (Radhakrishna, Indian Philosophy, I, 1940, p- 292n) and 
also the atoonic hypothesis {ibid,^ II, 194a). 
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Manusmrti (IV, 61) refers to pasaijdi gana (association of 
heretics). YajSavalkya, II, 192 provides for the maintenance of 
the regulations of their guilds : 

Sren^-naigama-p^qandi-gatjanamapyayafh vidhll} I 
Bhedam caisam nrpo rakqet, purvavrttim ca palayan H 

Narada and KatySyana repeat the rule (vide my Ancient Indian 
Economic Thought, 1934, p. 184 where their words are cited), 
Medhatithi (on Manu, IV, 30), VijSanesvara (II, 192) and Kulluka 
on Manu, (IV, 30) define the paqaitda as one who rejects the Veda, 
and so the Buddhists and Jains were also brought into the category. 
It is possible that the reference in Manu is to monasteries of 
Buddhists and Jains, The audience to petitioners precedes the 
inquiry by the king into their affairs. Kaufilya (p. 39) advises the 
king to deal personally with the affairs of gods, heretics, learned 
Brafamanas, cattle, sacred places, minors, the aged, the afflicted, 
the helpless and women, in the order of enumeration. 

Tasmad devaidsframa-pasafjtda-s^rofriya -pas^u • puf$y/zstha-> 
nanam bala- vrddha-vyadhita-vyasanyanaihanam strlfiam 
ca kramcfja karyatti pas'yet. 

For the kifig*s studies see Ancient Indian Polity^ p. 39, note 63. 

16 

13 , U . 4 - 9 . Difi^erentiation between Secular and 
Religious Law 

*thBArthawasira distinguishes the courts as Dharmasthtya and 
Kant(^kas*Qdhana^ and the third and fourth books of the KauUUya 
are devoted to them. In regard to the treatment of subjects, there 
is little difference between Kautilya and the smriist and it may be 
therefore assumed that he followed only the Dharma^astra, The 
differences between him and YajSavalkya are for instance incon- 
sidemble. The Dharmasthfya courts dealt not only with the civil 
nmiters included in the usual ** eigteen titles of law,** hut also 
BWfmzam (violent crimeX and assault idan4^-paru^a% Theft 
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had a great extension given to it by construction, so as to 
include abduction, on the principle that it is the theft of a huiran 
being, {Manu, VIII, 317) cheating in trade, (YajHavalkya, II, 257) 
substitution of an article in deposit Ct6. 246-247), and combinations 
of traders to raise prices (held again to be deceitful, ib. 249-250). 
The Kaniakas’odhana courts dealt with such civil matters as the 
affairs of artisans, labourers and merchants, and offences against 
police regulations such as those relating to postitutes. Capital 
punishment cases came under them, as did all police and magisterial 
enquiries and investigations. It is clear that roughly the difference 
was that between the courts of a judge and a magistrate in British 
India today. The differentiation was not made on the ground of 
secularity or religion, (vide, Jayaswal, Manu and Ydftlavalkya, 
pp. 116-7) and V. R. Ramachandra Dikshiter, Mauryan Polity 
pp, 160-164. 

Not only therefore is there no clear distinction betw’een religious 
and secular law, which in the circumstances we can not expect, but 
the lines of demarcation between crime and civil wrong is not 
clear. In most crimes, the offender has not only to undergo punish- 
ment by fine etc. but he incurs the liability to pay to the injured 
party due compensation. The underlying idea is that they are not 
public offences but private injuries. Offences against the spirit of 
religion take the place of grave crimes against the state. This is 
the ground of the serious view taken of adultery and offences against 
women. The original punishment for adultery had been death, but 
Kautilya reduced it to imprisonment and fine {op. cit., p. 228). The 
rule in 'B^ukraniti making adultery and offences against women 
crimes in which the king prosecutes (IV, v, 83 ff.) is the result 
of viewing them as grave moral offences, likely to lead to varfja- 
samkara. It would appear superficially that, (as suggested by 
Mr. C. S'ankararama S'astri, Fictions in the Hindu Law Texis^ 
1926, p. 35,) contrary to Sir Henry Maine’s goaeralisation, criminal 
law in India was the creature of civil law. The correct view is 
to regard both as ths creatures of Dharma, 
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13,1/. 9-11. Divinity of Punishment or Danda 

This is indicated in Manusmrti, VII, 14 and YajSavalkya, 1, 353. 

Taysarthe sarva-bhutanSfh gopt&ram dharmatnatmajam 1 
Brahmatejomayath Dan4ctmasrjat purvam Is'varah il 
and Dharmo hi Dat}4^-rupei}a Brahmatjd nirmitaJ} puru 1 

18 

13, U . 13-14. Vedic Basis of Hindu Law 

The assumption that not only all law and usage but all know- 
ledge is enshrined in the Veda, leads to the conclusions that (1) 
there should be internal consistency in law, (2) the differences 
which appear are resolvable by enquiry, and (3) for every 
rule of law a vedic basis can be discovered. As the Veda is 
eternal, omniscient and infallible, and the Vedas have no 
limit {anantd vai vedah), it should be possible to say of 
them what was claimed for the Mahdbharaia (I, Ixii, 26) viz., 
‘ what is not here is nowhere else ' iyan nehasti na kufracit). 
The Mimamsa school held ‘ the Vedas entirely and exclusively 
concern themselves with Dharma,' Dharma being defined by 
Jaimini in his second aphorism as ‘ that which is signified by a direc- 
tion and Ictads to a benefit ’ {Codattalaksano artho dharmaTf) .When 
one is unable to find Vedic authority for a rule, he would assume 
that the s'rwff had passed out of view (utsanna, lost) or is hidden 
{pracchannc^, and the sfruti text will come to view if diligently 
searched for. A bhS^akdra's skill and learning are shown 
by his discovery of the texts which refer to the matters dealt with. 
Medhatithi and Visfvarupa display the capacity, and particularly the 
latter, of whose work a modem writer has remarked that it “ seems 
to have been written with the set purpose of establishing the Vedic 
origin of the Smrtis.” tFiciions in Hindu Law Texts, p. 79). 

“ When it is said that the Vedas are the source of Dharma, it 
Is not naeant that the Vedas lay down precepts or injunctions 
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{vidki) on points of Hindu Law, as later works like Manu&mrti or 
YSjTiavalkyasmrti do. All that is meant is that the Vedas contain 
incidental references to matters that are of interest to students of 
Hindu Law, that they take certain facts as well-known and make 
use of them for various purposes. The information that is contained 
in the Vedas on matters of Hindu Law is in the nature of what are 
known as arthavadas in the Mimamsa system. As arthavadat 
form a syntactical unity with the positive injunctions {vidhis) laid 
down in the Vedas, they are authoritative, They indicate wdth 
sufficient clearness what the state of things then was. If one were 
to collect together the scattered Vedic texts on such topics of Hindu 
Law as marriage, adoption, joint family, partition, inheritance, 
strJdhana, he would find that the information is of considerable 
importance and is not quite so meagre as one is apt to suppose. The 
conclusion will irresistibly force itself upon us that the founda- 
tions of the Hindu Law are deeply laid in the Vedic age itself, 
that the peculiar characteristics that distinguish the Hindu Law 
of modern times from other systems of law had their germ in the 
Vedic period and that later Hindu jurists were not wrong when 
they relied upon the Veda as the first source of Dharma.” 
Mr. P. V. Kane, who has made the above observations, has 
collected a number of illustrations in justification of the conclusions 
in a valuable paper on the Vedic Basis of Hindu Lava, publisb«l 
in 1939. 


19 

13, K. 14-15. Doctrine of Oftion (Vikalpa) 

The option or vikalpa can only be when there is a conflict 
between two vedic passages, and not when a smrti mle mns 
against a S'rufi, because the latter over-rides the fmtner. Bat it is 
open to argue that with due diligence a smuti-pramSija may be 
discovered few the smrti rule in question. To a^,ame otfaerwisae 
will lead to the summary and easy rejectitm erf many smffi rul^ 
on the gra«rad erf their not being traced to trruti* This is tha 
11 
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orthodox Mimamsaka standpoint, which further is that action in 
such a case should be suspended pending the discovery {Fictions 
in Hindu Lcfw Texts, p. 116). 


20 

13 , U. 16 - 27 . Conflicts of Law Not Real 

Strict interpretation according to MlmamsS will hold all 
con6ict to be apparent only and not real, because of the canonical 
authority claimed for both Arihas'astra and Dharmas astra. But 
such a possibility is envisaged in the snifti texts on conflicts of laws. 
«.g. Yajnavalkya’s dictum (II, 21) : 

Arthasastrat-tu balavad dharmas'astram iti sihitil}\ 

The same principle is enunciated by NUradasmrti (I, 99) : 

Yatra vipratipattis-sySt dharmas’astra-riha^asirayol} J 

Arthas'Sstroktamuisu'ya dharmas’Ustroktamacaret H 

The doctrine of infallibity of the common source of both 
SfUstras might justify the conclusion that s'ruti cannot be opposed 
to equity and logic (nyaya) and the position taken by Kautilya in 
the following passage ; 

SUstram vipratipadyeta dhartna-nyayena kenacit 1 

Nydyas-tatra pramatjam syat iatra patio hi nas'yaii H 

See Ancient Indian Polity, pp. 164-172. 

The facile assumption tbatiArfAoS'asfm is an inferior authority 
^ should therefore be overlookal when it runs counter to Dhar- 
jwoa'ostra is repugn^t to the orthodox tradition. Accordingly^ in 
l^plaining the dictum of YajSayalkya (II, 21) the Mitaksara main- 
tains that the word “ arihas'astra ” in the rule is not to well-known 
STJfiters like Uaf^as (S'ukra) but to the arthas> astra contained in 
works. If there isacon^twjifiimtbeDifeafWMi- 
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prevail. He illustrates it by two cases. (1) Manu (VIII, 350-351) en- 
joins the summary killing of an atatU^in (manifest assassin, and his 
like) even if he be a learned Brahmaoa. To act on the direction 
will be to go against a rule of Manu ^XI, 89) that there is no expla- 
nation for the deliberate killing of a BrShmaija. The former is an 
artha text, which should give way to the latter, a Dharma rule. 
The reconciliation comes from taking the reference to the learned 
Brahmana atatayin as a rhetorical statement emphasising the force 
of the injuction on the treatment of assassins, patent and constuc- 
tive, and applying the dictum to cases oiher than those of Brahma^as. 
(2) YajSavalkya, I, 352 gives a rule of prudence, viz. that the 
making of a friend is better than the acquisition of land and wealth, 
but he has also the high moral rule (II, 1) that free from anger 
and covetousness the judge should decide in accordance with 
Dharmas’astra. If a wealthy suitor is to be unjustly favored, the 
first rule may be observed, but it should not, being an artha precept 
opposed to a dharma rule. 

Vijnanes'vara in discussing the texts dealing with gains of 
science, etc. (II, 118-119), which, if acquired without detriment to 
ancestral property {pitr-dravyavirodhena), belong to the acquirer 
and cannot be claimed by co-parceners, states that the s«:tion 
of the code is full of texts based on worldly experience : 

Lokasiddhasya anuvadakdnyeva prdyetia astnin prakaraife 
vacanani. 


21 

14, 1. 10. Schools of Arthas^astra 

There was no appreciable development of tbe subject aftffl: 
Kautilya. He cites seventeen authorities. See Indian 

Polity, p. 50. Among them axe writers with names which became 
famous in sm^ti literature, like Katyayana, Naradia, Patri^^aia and 
B|baspati. It is not improbable that the same writ®*"® *^*^ ^'^* 
Hrritten on both, srSstras. 
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14, 1. 11. Application of Mimai'isa to Dharmas'astra 

AND ARTHAS'ASTRA 

Bbattasvamin’s commentary on the Kautihya of which a 
fragment has been edited (Jayaswal and Banerji-Sastri, Patna. 
1926) shows familiarity with Mimamsa methods of interpretation. 
SankarSrya’s commentary on Kainandaktya Nliisara (ed. Ganapati 
S'astri, 1912) shows similar training. But they are inferior to 
great commentators like Medbatithi, Vis'varupa and Vijnanes'vara, 
and even to men like Nandapandita. 

23 

14, IL 17-18. Arthas'astra Core of Smrtis 

There is a good deal of A rthas'astra in Manu, and even more 
of it in YSjnavalkya, with whose code Jolly made a detailed 
comparison of the Kautjliya {Z. D. M. G., 1913, pp. 43-95) 
collecting in an appendix parallels from the smrtis to over 200 
passages of the Arthas>astra. Kautilya’s doctrines are not merely 
more like those of YajSavalkya than those of any other smrti, but 
the points of verbal identity are greater between the two. Jolly 
held that Kautilya was the borrower. I have shown grounds for 
thinking otherwise. See Ancient Indian Polity, pp. 34-37. 

24 

14, U. 14-16. Brahmanical Reaction from the First 
Century a.d. Favours Dharmas'astra 

In an epoch of Vedic revival and sacrifices, the MlmpmsaTta 
finds the attraction of the smfti and the KalpasUtras greater than 
that of the Arthasfdstra. He specializes in Vedic exegesis {e.g. 
Sabarasvamin, Knmarila). He states emphatically that as “ the 
Veda is the only source of Dharma, so Dharma is the only topic dealt 
with by the Veda, {&inkararama S'astri, op. ciu, p. 52). Bharat 
Samgraha, and Nibandha forms of composition rapidly progress 
Witii means snppli^ by MlmAih^ for subtle and exact analysis 
ai^ mteiriHretatioo. The com{^mtive study oi smftis gains ground. 
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25 

14, ll. 20-22. Kamandakas’ NItis.^ra 

Kamandaka attempts to write his book in Kavya style. In 
fact, his commentator, S'ankararya regarded M ks ^‘maha-havya 
and made his comments on the assumption. Xot only does 
Kamandaka use the ordinary anustup metre, but he trie's more 
ornate metres also. Though he begins with a panegjTic on Visnu- 
gupta (i.e. Kautilya, his book is not a summary of the KauHllya, 
of which not over-much use is made. Kamandaka apparently 
intended his work to be an artha-samhita, just as the Matmsmrii 
is a dhctfincf'Scintltitct. The Nitisara is divided into scirgcts or 
cantos like a classical poem. It begins with the praise of the king, 
and was apparently not familiar with other forms of Government : 

RojaS'ya Jagato hetur vrddhet-vrdhabhiscimjnaiah I 
Nayandnandajananah s'as'anka iva toyadhel} !1 

The second line, which states that the king delights the eye as 
the moon gladdens the ocean, appears to contain a half-veiled 
reference to Candragupta II, the son and successor of Samudragupta. 
Sas'dnka is Candra, and Toyadhi is Samudra. 

The Nftisdra is generally supposed to be a work of the Gupta 
epoch. Formichi (cited in Sarkar’s Hindu Positivism, p. 385) 
would assign its composition to the third or fourth century A. D. 
He regards it as anterior to the Bxhal-samhUd of Varahamihira 
(sixth century). Formichi’s estimate will fit in with my suggestion 
that ^e^NlHsara is a work of the time of Candragupta II. 

Kamandaka’s simile will recall to one’s mind Kalidlsa’s verse 
[Raghuvatns'a, III, 41). 

N ivatapadmastimitena cak§u§a nfpasya kaniaih 
pibata^ sutdnanam I 

MahodadheJi pura ivendu-danfanat guru^ prahttfsitfy 
prababhuva natmani H 

See below the note to p. 56, U. 29*3CK 
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17. IL 8-9. Sutra Form of Composition 

Dr. T. W. Rhys Davids pointed out in the introduction to his 
translation of the Dialogues of the Buddha (I, pp. xx-xxii) that 
the chief characteristic of the suira was that it was not intended to 
be read but to be memorised. See also, E. J. Rapson, itHcient 
India, 1914, pp. 76-77 and my Ancient Indian Polity, pp. 19-20. 
The use of the sutra form was dictated by considerations of 
economy, oral transmission, and secrecy. 

27 

17, 11 . 21-25. Formal Public Recitations of SCtras 

The Buddhists having adopted the sutra form for their sacred 
canon were obliged, like the Brabmanas when they devised 
means for the accurate preservation and transmission of the Veda, 
to resort to public recitations in their convocations of the suitas of 
the TripHaka. The permutations of syllables in different forms 
(pStha) by which the Vedas were conserved, were not adopted by 
the Buddhists as their suttas would not lend themselves, by 
lack of accentuation, to such devices. A sutra work will be often 
nothing more than a list of headings. The late Maharaahop5dhyaya 
T. GaQapati S'astri suggested that in the Kautillya, the sUtras 
were all in the adhikaratta-samuddesfa in the first chapter, and 
that the rest of the book was Kautilya’s own commentary on 
them, as he had declared that in order to avoid in the case of his 
work the errors of commentators he had himself composed both the 
stHra and the commentary. 


28 

18, U. 7-10. Lost SM?n-BHlsYAS 

Vide, Kane.c^. dt., p. 724 (Yaj£bsv&min*s bh&gya on Vd^istha- 
phanum^a nientkmed by p hi? oa 
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Bodhayana-Dharmasutra, II, 2, 51); p. 248 and p. 6S0 on Asahg- 
ya’s hhasfyas on Gautama and Maau ; the loss of the other com- 
mentaries is inferential. 


29 

18, ll. 10-15. Distance of Time between Smrtis and 
Commentaries 

ICarka, the commentator on the stdf^cfs of Taraslcara is a writer 
of about A.D. 1000, while his text belongs to the sHira age, 
Maskarin, the commentator of Gautamadharmasutra (one of the 
oldest) belongs probably to the same period as Karka. Haradatta 
who wrote commentaries on the sutras of Apastamba and the 
Grhyasutra of Asfvalayana and the Dharmasulra of Gautama, must 
have been separated by over twelve centuries atleast from his 
originals. 

30 

19, U. 5-10. Kautilya’s Own Bhasya on the ARTHAsfisTiu 
See Note 27 supra. The search for a lost bhd^ya of Kautilya 

is unnecessary in view of Dr. Ganapati S&stri’s convincing explamt- 
tion. The declaration of Kautilya occurs at the end of his work ; 
(p. 429). 

Drffpd vipratipatfim hahudhS v3sirept bhSvyakSrS^Sm I 
Svayameva Vi§nugupias’‘CakSra suiram ca bhUtyam ca I 

Even if this verse is not Kautilya’s it will have to be acc^ted 
as representing an authentic tradition. 

3f 

20, ll. 1-5. MiDHAVA’s Treatment of VyavahIra and 
RIjadharma 

This portimi oi his rammentary stands cmt of the main bhn^Bfa 
like an appendix, which it is. It is virtindly a s^narate mbmndhm. 
A dmilar South Indviba mlmwd^ cm VyoxfoiSra, not taclmi on tQ 
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smrt^ like Madliava's, is Varadaraja's Vyavaharanir^aya^ which 
I am about to publish. 


32 

20 , IL 6 - 7 , Recent BhSsyas and Nibhakdhas 

Maharaja S'arabhoji of Tanjore (a.D. 1798-1833), who had left 
hiinself no kingdom to govern, compiled a digest on civil law named 
Smriisara'samuccaya. The second Maharaja of Ka§mir and 
Jammu, Ranbir Singh (a.d. 1857-1885) commissioned a nihandha 
of which the Prayascitta-ka^da was completed and published. It 
contains over 40,000 granthas. Acarendu of Naraya^a (printed 
by the Anandas'rama) was written in A.D. 1838 (Kane, op. cii.^ 
p. 514). 

The famous Bdlambhatiiya on the Mitdksard was composed 
by Balakrsi?a alias BAlambhatta Payagunde at Benares towards 
the end of the eighteenth century. The date of the writer is given 
by the late Babu Govinda Das as 1740-1830, He was known to 
Colebrooke. Kesfavadasa composed between 1770 and 1830 
the digest Ahalya-kdmadheuu^ named so after Ahalya Bai 
Holkar. Warren Hastings, Sir William Jones and H.T. Colebrooke 
were responsible for getting written the Vivddarfjavaseiu^inii^^ 
Vivddasardrfjava (1789) and Vivada’^bkangdrnava (before 1796) 
by a tKmrd of pandits, Sarvorusfarman Trivedi and Jagannatha 
Tarkapanciomna respectively. 


33 

20, W, 26-29, NoN-iHcntrsioN of Yajnavaekyasmrti in 
“the Sacred Books of the East*' Series 

A translation of YdjUavalkyasmrti was advertised in the series 
in 1876 fp. xlvi of VoL I) and it is not clear why it was dropped. 
Max MdJIer’s Life and Autobiography throw no light on the cause 
tl» omission. Perhaps it was dropfiied owing to the pubii- 
iatW of V, N. Mandlik's trasslaikm in 1680. 
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' , j;. Attitude of Indian Coult- i-' 

Dhakmas'astka 

A criticisro of roy obi^ervaiion that re^r.ei in the 

source^ of Hindu latv due to hidiait jjtfct- and y 

of a knowledge of Sanskrit is that Indian jaisC' ha;, e r-een o-ften 
more anxious to ignore the source- and rdntrwe tlie iav/ than 
European judges. There is an element of truth in the cr::.c Arm 
Hindu iaw is parting more and more from tiie tr.iJitional lai; 
through judicial interpretation chiedy; and such interpretation'^ 
are due as often to the importation of exotm noiions into Hindu 
jurisprudence as to the wish to bring la;v into conncrniity with the 
modem conscience.*’ Sir Henry Maine w'as never tired of attacking 
European judges in India as being more scrupulous about the religion 
and the religions usages of Hindus than the Hindu- urre. The 
following is a sample of his attack. ‘‘ It has been ,^a!d by an 
eminent Indian law^yer that, w’hen the judges of the Sudder Courts 
were first set to administer native law-, they appear to have felt as if 
they had got into fairyland, so strange and grotesque were the legal 
principles on which they wrere called upon to act. But after a 
while they were accustomed to the new- region, and began to behave 
themselves as if all were real and substantial. As a matter of fact 
they acted as if they believed in it more than did the native 
inhabitants^’ (Village Communities^, p. 451 J. H. Nelson, like 
Maine, attacked the substitution by the courts of smrii law for 
customary lawr, which alone should be upheld for casttt other 
Brahmaiia (see Nelson’^s View of ihe Hindoo Law and his 
Scientific Siud:p of the Hindu Laxi\ 1881). 

35 

21, U. 1-3. COLEBROOKE’S STUDY OF MImIMSA 

See Max Mueller, Chips from a Germam Workshop, IV, 
pp. 377-433, containing his review (1872) of the Life of Colebrooke, 
Colebrooke is said to have preferred to remain undisturbed as 
12 
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Judge at Mirzapur, owing to its nearness to Benares from 
which he was able to obtain both pandits to guide his studies and 
manuscripts for study. His study of Mzmamsa probably began 
e\-en earlier as he had recognised the necessity for a mastery of 
it for understanding the texts of Hindu law. ‘'The disquisi- 
tions of Mimamsa he pointed out years later in his paper 
on the subject {Miscellaneotis Essays, Madras reprint, 
VoL I, pp. 295-324), “bear a certain resemblance to juridical 
questions ; and, in fact, the Hindu law being blended with the 
religion of the people, the same modes of reasoning are applicable, 
and are applied to the one as to the other. The logic of Mtmamsa 
is the logic of law* ; the rule of interpretation of civil and religious 
ordinances. Each case is examined and determined upon general 
principles ; and from the cases decided the principles may be 
collected. A well-ordered arrangement of them would constitute 
the philosophy of law ; and this is, in truth, what has been attempted 
in the MimanisaJ'’' {op, cit,, p. 317). 

36 

21, IL 16-17. Allegation of Priestly Influence on 
Hindu Laav 

Sir Henry Maine regarded the Hindu law of stridhana as having 
been tampered with by Brahmana jurists (vide, Early History of 
InsMufions, pp. 321-36). He concludes : “ These inquiries, pushed 
much further, have shown that the Hindu laws, religious and 
civil, have for centuries been undergoing transmutation, develop- 
ment, and, in some points, depra\"ation at the hands of successive 
Brahmanical expositors, and that no rules have been so uniformly 
changed — as we should say for the worse — as those which affect 
the legal position of women.’^ 

37 

#222-24. S^ABARA*s Modernity in Criticism 
xj* .commenting on Baudhayana*s famous prescription of celi- 
years {brahmacarya) (I I, l), S'abara suggests that 
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the rule was possibly introduced into Baudhayana’s sTftra by an 
impotent person who wished to conceal his defect. He remarks 
that the smrti text the food of the sacrificer w-ho has bought 
soma deserves to be eaten {krttarajako hhojyannah * as due to one 
in starvation. A smrti rule declaring that the adhvaryn in entitled 
to the cloth used in the Y aisarjana lioma is characterised by 
S^abara as due to priestly avarice. Again he rejected some smrti s 
and accepted others, anticipating the modern method. 

(See Fictions in Hindu Laxv Texts^ pp. lOO-lOl) 

38 

21, ll . 23-24. Kautilya and His Guru 

Kautilya cites the views of his teacher, to whom he show's 
reverence in Hindu style by referring to him not by name but by 
the word Acdrya in the honorific plural, as many as thirty-nine 
times, and each citation is for the purpose of dissenting from the 
teacher’s views. The references are collected on pp, 177-179 of 
Dr. Shama Sastri’s Index V erhortim to the Arfhas*dsfra. 

39 

23, Para 1. CRITICISED Views on the Nature of 

Dharmas^astra 

(l) J. J. Meyer {Altindischen Rechts-schriften, Leipzig, 1927,, 
pp- 86-88) holds that smrti literature, does not offer anything 
like a development of secular law, but represents the slow incor- 
poration"* of secular law, which had its birth and development in a 
different milieu into Brahmanical works. He is apparently thinking 
of the older sutras with an insignificant legal content, for which the 
explanation is that the law proper was preserved only in recollection 
and was unwritten. The procedure in judicial trials emphasisesj^ 
functions of the sabhyas^ or assessors, whose selection 
to different vedic s'akhas, implies the utilisation of diveraeJ^^S^ 
of remembered rules. The sabhyas really decided th^.'^^ the 
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presiding judge merely conducting the trial and the king delivering 
and carrying out the judgment. 

Meyer also holds that smrtis merely represent a literature of 
magic, and objects to their being described as law-books. But 
he overlooks the fact that what society enforces is law, and 
that there is no evidence that “ secular ” law developed first 
through Arthas'Sstra and then crept into smrti. 

For Benoy Kumar Sarkar’s views that Arthasastra is 
“ public ” while Dharmas’astra is “ private ” law (which overlooks 
the close connection in India between state and family, and the 
duty of the state to correct and punish irregularities in family life) 
and that A rthas'Estra is real-politik, while Dharmas'astra represents 
only pious wishes (an old view of Maine), see his Hindu Positivism, 
and particularly, pp. 203 and 251. For his conception of Dharma- 
s'astra as a ‘ hotch-patch of materials emanating from different 
sources and reflecting life and history ’, see ib. p. 197. Even in 
modern polity and law there is an element of idealism. It was 
much more so in ancient institutions. Breloer’s view that Artha- 
S'astra is “ planned economy,” apparently suggests a human 
planner. In a wider sense Dharma is planned economy but the 
author is held to be the Supreme Being. 

40 

24, Ih 9-16. Jayaswal’s Views of the Difference 

BETWEEN ARTHAS'ASTRA, DhARMAS'ASTRA AND RaJANITI 

They are expressed in his Manu and Yaj%avalkya. To 
him artha-s'dstra and daftdantU are identical and constitute 
"secular” law (pp. 5, 7, 9, 16, 25, 26, 41, 42, 50, 84, 93, 263, 
and 273). He thinks that artha law was known as vyavahdra in 
the time of Gautama (p. 16) and that it is not the same as dharma 
law (p. 17). The distinction rests on a hypothesis of a differentia- 
tion of secular and religious sides in Hindu life for which there 
is no warrant in the Kautiliya. His statements rest on no secure 
authority, e.g., ‘Dharma is penance law” (p. 13),- “vyavahdra 
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is municipal law and secular law” (p. 13); and '' rajamti is 
constitutional law ” (p. 255). 

B. K. Sarkar has a glimpse of the truth when he states: “ In 
a sense, every student of Dharmas'asta was a student of Raja- 
dharma, and on the other hand every student of Rajadharma^ 
NUis'dstra DandanUi or Arthas^dstra was a student of Dharma- 
s'dstra from the earliest history. ” (op. dt, p. 51+). 

41 

24, ll. 16-20. The Way of the Mahajana the Path 
OF Dharma 

The famous sdoka on the subject occurs in the Yaksa-prasma 
{Mahdbhdrata, Vanaparva, ch. 314, sL 119, Kumbakonam edn.). 

It runs thus : 

Tarko apratisthah s^rutayo vibhinnd 
Naiko munir yasya matam pramdnam 1 
Dharmasya tatvam nihitam guhdydm 
Mahdjdno yena gatah sa panthdh II 

Mdhdjana does not mean, as it has sometimes been interpreted 
in recent times, the leader of a popular assembly. It stands for 
sdsta or sadhuy whose dcara (usage) is one of the recognised 
sources of Dharma, (Manu, II, 6 ; Yajfiavalkya, I, 7.) 

42 

24-25. Connotation of Dharma 

The discussion of what constitutes Dharma in Vtramitrodaya 
Paribhasaprakas'a (pp. 26-32) is illustrative. The Kalpataru also 
begins with such a disscussion. 

Apastamba (I, 20, 6) says : 

Ra dharmadharmau caraia * Avdm sva ’ iii ; na deva-gan 
dharvd na pitarah dcahsate * Ayam dharmoy ayam 
adharma ^ iti. 
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“ Dharma and adharma do not wander about saying ‘ Here we 
are ’ ; nor do the gods nor the Alanes nor the Gandharvas declare 
‘ this is Dharma, this is A-dharma.' 

The Xaiydyika definition of Dharma is that it is a quality 
of the Soul {Atmagunau dharmddharmau) . It is invisible, and 
has to be inferred. Dharma is what is done by enjoined action, 
and is a quality of men. {Vihitakriyaya sadhyo dharmaly 
pumso gnno matah). The view of the Mjmdmsa is contained 
in Jaimini’s definition “ that which is signified by a command and 
leads to a benefit is termed Dharma" {Codanalaksanartho 
dharmali). According to Kumarila, both the act enjoined by and 
the material connected with it come within the scope of Dharma. 
The Naiyayikas hold that Dharma carries with it the idea that 
an invisible {adrsta) effect known as apurva attaches to the soul 
from the performance of a religious act, and that it lasts until the 
benefit contemplated by the act is attained. 

The ways in which the different schools elaborated the 
idea may be gathered from their summary in Mahamaho- 
padhyaya Bhimacarya Jhalkikar’s Nyayakos'a, 3rd edn., 1928, 
pp. 386-3S8. 

See Dr. Ganaganath Jha’s introduction to his translation of 
the Slokavdrtika of Kumarila (Bibliotheca Indica, 1900-1908) 
pp. v-xviii. 

43 

26, first para. CLASSIFICATIONS OF Dharma 

The classification in the text follows the Mitahsara, on Yajna- 
valkya, I, 1. See my Ancient Indian Polity, p. 89. 

44 

26, ll . 14-16. Dharma Comprehends all Knowledge 

There are two fundamental hypotheses, viz., that the Veda 
is the source of all knowledge and that its draws it authority from 
itself {svata^ pramanam). They relieve the Mtmdmsaka of the 
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onus of proving the doctrine and lay upon the opponent ipurva- 
paksa) the burden of disproving it, if he could* The self-evident 
nature of the Veda implies that it is valid by itself. But as 
knowledge springs from the Veda alone, all knowledge is valid. 
As Dharma is the only subject of s^rutiy f.e., the Veda, Dharnia 
embraces all knowledge, Vijnanesh^ara in commenting on YdjTia- 
valkya^ II, 21, says. 

Dharmas^dsfrdntargatameva rdjanitidaksafjam artha- 
s^dstram iha vivaksitam. 

45 

26, ZZ. 19-25. The Vidyasthanas or Dh arm asth anas 

Yajnavalkya (I, 3) reckons them as fourteen, viz., the four 
Vedas, the six V eddngas, and Piirdna, Nydya, Mlnidnisa and Dhar- 
mas^dstra. The Visnupurdna (as cited by Apararka) adds four to 
the dharma-vidydh, viz., Ayurveda, Dhamirveda, Gdndhat^mveda , 
and Arthas'dstra. Apararka holds that these fourteen or eighteen 
constitute the sources of vidyd (knowledge) and not of dharma. 
The distinction which he makes between the two is illogical, for, 
knowledge and dharma are equated. The Vlramitrodaya has 
sections named Cikitsd-prakds^a, Jyotisaprakds^a and Laksana- 
prakds'a (the last has been printed) and the Todarananda has a 
Jyautisa-saukhya. 

46 


27. The Krtya-Kalpataru 

I have summarised the relevant information about this great 
digest, in two papers on Laksmidhara and the Krtya-Kalpataru 
and Vijnanes^vara and Lah^tdhara, published in the Golden 
Jubilee volume of the Madras Law Journal, (1941), pp. 148-168 and 
199-222. 

I have discovered what purport to be two of the lost books of 
the Kalpataru. They deal with vrata and pujd. A fragment 
which prdyasccitta has also been found. 
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II. IvSl. Omission* of Rajadharma and Vyavahara 
IN Digests 

The Smriicandrika, which Jlr. Kane regards as the most 
complete of the earlier South Indian digests, {op. cit., p. 343) deals 
only with SamskUra, Ahnika, Vyavahara, Sraddha, Asaiica, and 
Prdyascciita. The Snirti-mtiktaphala of Vaid\’anatha Diksita 
has sections on Varnds'rama, Ahnika, Asauca, Srdddba, S'uddhi 
Kfda, and Prayasccitta. Mr. Kane (p. 671) mentions a Vya- 
vahdra section of it, and Mr. J. R. Gharpure of Poona has 
personally mentioned to me that he has seen a copy of it, but it 
seems unknown in South India. The date c. 1600 is suggested by 
31 r. Kane for Vaidyanatha Diksita. 

48 

29, IL 2-5. Sections Omitted in the Ratnakara 

BY CANDES'VARA 

They are those dealing with pratisthd, prdyas'citta, s'dnti 
and moksa, for ail of which he had originals in the Kalpataru, on 
which he has built his own nibandha. 

49 

29- 30. The Hypotheses of MImamsa 

See S'ankararama S'astri’s Fictions in Hindu Law Texts, 
passim, and Medhatithi’s long comment on Manu Smrti, II, 6. 

50 

30- 31. Consideration of Apparent Conflicts of 

Authorities 

In resolving such apparent conflicts (the reality of such 
conflicts will not be accepted) a number of principles are utilised. 

“ A Vedic basis is presumed only in those cases where an invisible 
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effect or an effect not accountable to any visible, tangible cause is 
deemed to be produced. Some smrtis are drsfartlia^ that is, are 
intended to produce a visible result ; and, some are adrstartha, 
that is, are intended to produce an invisible result. The ultimate 
objects aimed at by the former class of smrHs are Artha and 
Kama, that is, wealth and pleasure ; of the latter, are Dharma and 
Moksa, that is, virtue and salvation. Even in the case of adrsidriha 
smrtis^ where a particular text is obviously due to interested causes 
or motives like avarice, ignorance etc., it is not necessary to resume 
a Vedic orgin for iV {Fictions in Hindu Law Texts, p. 105). 
Or, the conflict may be due to incorrect exegesis or failure to 
reject a manifest interpolation into the smrti from which the 
controverted passage is taken. 

The distinction between drstdrtha and adrstartha is also 
sometimes treated as a distinction between nydyamula and vacana- 
mula, and lokasiddha and vedasiddha smrtis. 

Again, in considering contradictions arising from conflicting 
usage, a principle to be borne in mind is that the acdra of a good 
man {sddhuh) is not binding if he disbelives in the Veda. This 
rules out Buddhist and Jaina customs unless they have indepen- 
dent Vedic or smrti authority. Precedents of conduct even in 
s'ruti are valid only if such conduct was clearly due to a conscious 
sense of rectitude, i.e., of doing a meritorious act, in the performer 
{op. cit,, p. 138). 

The Bhavisya-purdna, cited by the Viramitrodaya (Paribh., 
p. 19) classifies smrtis as under : 

jPrstdrthd tu smrtih kdcit adrstartha iathdpard I 
Dristadristdrtharupdnyd nydyamula taihdpard H 
Anuvddasmrtistvanyd sd^air'dristd tu pancamt ! 

Sarvd eta Vedamuld dristdrthd parihrtya tu H 

The Dristdrthasmrti is said to deal with the following topics, 
according to the same Purdna ; 

Sadgunasya prayojyasya prayogah kdryagauravdt i 
Samddindm updydndm yogo-vydsasamdsatah H 
13 
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Adhyaksanlm ca niksepah kantakanSm nirupanam 1 
Drsiarthc yam smrtih prokta rsibhih Garvdminaja I* 

The Arthas-astra under this classification is a drsiartha smrfi, 
and has no Vedic source {a-vedamTda). The smriis -with a Vedic 
basis are classifiable as fl) other-%vorldly, (2) worldly as well as 
other-wordiy, (3) ratiocinative and (4) digests. 

51 

31, II. 14-20. Alleged Rule of Kalika-purana ox the 
Adoption* of a Boy who Has Had Samskaras 
The adoption of a boy, who has undergone his tipanayana in 
his father’s house, is prohibited by Kamalakara, on the authority 
of a passage of the Kdlikdpuraria, which is thus translated bj’- 
V, N. Mandlik, (Trn. of Vyavahdramayukha, p. 58) : 

“ A son whose ceremonies upto tonsure have been performed 
with the gotra or family name of his father, does not attain the 
sonship of another roan.” 

Nilakantha {Vyavahdramayukha, ed. Kane, p. 114) rejects the 
passage on the ground that in two or three copies of the Kalika- 
purana it is not to be seen : 

Idam iu vaco na tathd visrambhantyam, dvi-tri-Kalika- 
purana-pustakesu adar&'andt. 

52 

31, U. 30-31. Judges and Assessors to be Trained 
Lawyers 

A trained Judge replaces the King in trials VIII, 9, 11) 

£tnd he judges along with three assessors {sabhydK). The same 
procedure is laid down by Yajfiavalkya (II, 3) : 

Apas'yata kdryavas’dt vyavahdran nrpena tu 1 
Sabhyath saha niyoktavyo brahmanah sarvadharmavit H 
Narada indicates the manner in which the judge should pro- 
ceed to discharge their duty : 

Dharmas'Sstram puraskriya prddvivakamate sthitah i 
Samahitamatil} pas'yet vyavahardn anukramdt II 
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The duties of the assessors are laid down by Manu (VIII, 10-19). 

The sabhyas had to be of an odd number (three according to 
Kautilya and Manu and any number upto seven, so long as it w’as 
odd) for the sake of getting a decision in case of difference of opinion, 
as pointed out by Mitramis'ra : 

Samkhya-vaisamyam tUy hhuyo alpavi-rodhe bhuyasdm sydi 
iti iy'iramitrodayay p. 35). 

The judge must abide by the finding of the assessors, according 
to Brhaspati (Trn. Jolly, I, 24). 
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32. Parisads 

In determining doubtful points of law^ the rule to follow- wras 
the opinion of those conversant with law and usage {Dharmajtia- 
samayah pramdnani) ; Manu, XII, 108, laid down that in cases in 
which the law wras not known {andjnafesuy accepting the text of 
the Kalpataric instead of * andmnatesii ’ in the printed editions, 
the law should unhesitatingly be taken to be what the cultured and 
holy men {snstdlj) lay down : 

Anajnatesu tti dharmesu kathamsydt iti cet-bhavet 1 
Yam s'ista brdhmand bruyiih sa dharmas^syat as^ankitah H 

According to Jayaswal (Mami and YdjTiavalkya, p. 78) the Samiti 
or parisad was the body which settled disputed law in Vedic 
times. The name was kept by later ad hoc committees with reduced 
numbers, and they became also bodies of experts. Manu lays down 
that if d parisad cannot be constituted the opinion of even one 
* excellent brahroana ’ will suffice. 

Who are the men qualified to sit on a parisad ? The answer 
is that they should be sdstas (who are described as akdmdtm^y 
they should be sympathetic to all living beings {samdii sarvabhutesu)^ 
and learned in the Vedas (bahus^rutah), they should accept the 
validity of both Veda and perception isfruti^pratyaksahetavah) and 
they should be skilled in logical inference {uha-apoha-kus^aldltiy 
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practical -n-Jncied (des’a-kala’VibhagajTiah) full of resource (yukti- 
marJiii:} and of blameless character (sadacarali). 

In constituting Rparisad certain considerations were to be borne 
in minJ : representation of ail s^ahhas of the Vedas, and in cases of 
trial re'pairmg special knowledge of arms etc. the inclusion of experts 
in such branches of knowledge. The strength of a parisad may be 
increased if it is instituted for the determination of special matters like 
penance (then its strength should not exceed seven), mzmdmsa (when 
its strength should be under twenty-one) and for grave sins (when it 
can go up to a hundred members). The parisads for ksatriyas and 
vaisyas may be still larger in size. The Krtya-kalpatani (Brah- 
macari-kanda, f. 69) limits the scope of caste parisads to the deter- 
mination of aniiloma^ utkrstavarna-vadha^ utkrstastrtgamanddi^ 
vrata^ and smddhi. This restriction of scope in parisads for non- 
Brahamanas is interesting as it must reflect the practice in the 
eleventh century. 

Sankha-Likhita, cited in Kalpataru^ [ih, fol. 60) limit the 
scope of a Brahmana parisad to the determination of the correct- 
ness of Vedic texts, {Sruti-grahaf^am), smrti rules, custom and 
usage [dcdra) and Dharma generally. It will be seen that a Brah- 
mana-parisad's scope was much wider than that of parisads^ for 
other varnas. The difference is probably due to the fact that the 
former were the bodies normally convened to determine rules for 
judicial guidance. 

After the seventh century A. D., the parisad apparently ceases 
to function, and the Pandita (who bears the title of Vinaya-Sthiti- 
Sthdpaha in the Gupta inscriptions) comes into prominence as a 
Legal Remembrancer. Later on, heads of religious Mathas claim 
the right to constitute parisads or exercise themselves the functions 
of parisads, 

54 

33, line 1, VASTNESS OF Dharmas^Astra Literature 

An idea of its persent size may be gained by the following 
data. “ If all the smrtis cited in later nibandhas be taken into 
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account, the number will be found to be about a hundred.” (Kane, 
op. cit., p. 134). Mr. Mandlik, who made elaborate calculatioBS 
of the authorities quoted by certain nibandha writers found for 
instance, that Kamalakara quotes in the N irnayasindltu alone 13 
works on s^rauta^ 131 smrtis^ 68 ptirdnaSj and 272 bhasyas^ 
nibandhas etc., making in all 484. See p. Ixvi of the Introduction 
to his Vyavahara-mayukha^ 1880. 

55 

A point to note is that the earlier nibandha writers like 
Laksmidhara quote a relatively smaller number of smrtis and 
purdnas than writers like Hemadri and Kamalakara. Kven if we 
allow for Laksmidhara’s claim that he made it his rule not 
to cite ordinarily more than one or two authorities when a point 
had to be established, the very large number of later smrtis calls 
for enquiry. Mr. Kane’s list of works on Dharmas^astra runs to 
170 printed pages of double-columns, and his list of authors runs 
to 83 pages. 

33. Dharmas'astra Activity in the Middle of Civil 

Troubles 

A reading of Mr. Kane’s work or of Jolly’s Hindu Law and 
Custom will show how great was the activity during the period of 
internecine wars which preceded the Musalman conquest and 
during the Muhammadan period itself. 

56 

34, U. 7-10. Idea of Union of Interest between King 

AND Subject 

This is stated forcibly by Kautilya (I, 19) : 

Prajasuhhe sukham rdjnah prajdndm ca kite hit am I 
Ndtmapriyam hitam rdjnah prajdndm tu priyam hiiam I! 

The whole of the Rdjadharmaparva of the Mahdbhdrata is 
an elaboration of this dictum. 

See Ancient Indian Polity^ pp. 85-87. 
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34, U. I-. K:xg axd Danra Divinely Created 

The creation of the King by the Supreme Being is found in 
the stories of the Social Contract in the Mahabharata (S'antiparava 
ch. 67-6Si. See also, 

Manusmrti, VII, 3, KaiiUltya, I, 13 and Sukranlti, I 
125-140. 

See Ancient Indian Polity, pp. 39, 80, 81. 
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34, IL 14-16. Horror of Anarchy 
See Arajata, 

See ih., pp. 49, and 82-83. 
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34, IL 19-24 Influence of Good Government on 
THE Se.asons 

Vide ib. lOS. Somadevasuri puts the point pithily : 

Nydyatah parlpalake rdjTii prajandm hamadughd dis’ah 1 

60 

34, IL 24-25 Raja Kalasya Karanam 

The dictum that the king is the cause of the complexion of his 
age is a picturesque way of saying that on the king re'sts the 
responsibility for good and bad government, through which, accord- 
ing to ancient Indian belief, the complexion (or, as we would say the 
atmosphere) of the yuga in which he lives will be changed for better 
or worse. It occurs in a long passage expounding regal responsibility 
in the Santiparva of the Mahdhhdrata, where it may be studied in 
its context. (ch. 69, vv. 74-105). The responsibility consists 
in duly enforcing the law, Te, Dandanlii. A careless, idle, indifferent 
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or unjust king will not observe the rules of the science of 
government. Then he will incur the odium for not only going 
himself wrong but ruining the people. The passage may be render- 
ed thus : 

Dandaniti compels men to observe the duties of the castes and 
orders. Duly observed, it makes people act virtuously. If the four 
varnas attend to their appointed duties, and wholesome barriers 
are maintained, then peace and contentment flow from the due 
enforcement of law, people are freed from fear, the dvijas attend 
to their prescribed social duties, and the people are truly happy. 
Whether (this result having been produced) it is the king who makes 
the age, or the age it is which makes the king {i,e, do what he does) 
admits of no doubt ; for, it is the king who makes the age. {Raja 
kdlasya hdrafiani). The first ytiga (thus) i,e. the Golden Age, 
comes into being when a king governs in strict accord with Danda- 
nJti, Righteousness is the feature of the Kriaynga (the first Age) ; 
there is no wrong-doing in it. The men of all the four orders 
{cdturvarna) find no satisfaction in unrighteousness. Every one 
gets what he desires and keeps it (in such an epoch). The Vedic 
rites are productive (then) of spiritual merit ij^unya). The seasons 
are joyous, and free from evil . . , Diseases disappear. Men 
live long. Wives are not widowed. Misers disappear. The 
earth, yields in abundance even without being tilled . . . Noth- 

ing but virtue exists. These are the marks, Yudhisthira, of the 
Krtayuga. When a king relies only on discharging three parts of 
his duties (according to Dandaniti), the epoch becomes like Tretd- 
yuga. . V The earth (then) yields crops only when tilled. If a 
king neglects half his duties of government, an age like the Dvd- 
parayuga sets in. The tilled earth now yields but half of what 
it could yield. When the king totally ignores the DaftdanUi and 
governs oppressively, then the Kaliyuga sets in. During this 
epoch vice is rampant, and virtue is disappears- Men fall away 
from their appointed duties. S^udras live by mendicancy and 
Brahmnas by service (reversing their appointed modes of life).. 
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Pecyile fail to get what they aim to secure, and what they obtain 
thev are unable to keep. The intermixture of castes by marriage 
‘i\irih7Si7^iikiira) becomes common. The performance of Vedic 
r::£- is ineffective. The seasons are fraught with evil. Disease 
thntes. and men die prematurely. The clouds do not rain, and 
the crops whther. The earth dries up when the king does not 
observe the rules of the Dandmiiti. The king is (thus) the maker 
of the Krfayttga (in his own life-time), of the Tretayuga and of 
the Dvdparayuga ; he also causes the Kaliyuga, and . . incurs 
great sin. Sinking in the sins of his subjects he becomes infamous 
and plunges into Hell.” 

It will be seen that the aim of the passage is to impress on 
kings the duty and the wisdom of ruling according to the s'dstras. 
There is nothing in it to suggest that the king has special powers 
to act contrary to established law and usage. 

Sukran%ti (IV, i, 11. 90 — 125) paraphrases, as is its practice, 
the chapter of the Mahahharata in which the dictum ‘ Raja 
Kalasya Karanam ’ occurs. It puts the matter pithily : 

Yifgapravartako raja dharmddharma-prasnksanat I 
Yugdndm na prajdndm na dosah kintu nrpasya hi il 
Supunyo yatra n rpatih dharmistdh tatra hi pr a jdli 1 
Mahdpdpl yatra rdjd tafrddkarmaparo janali II 

Mr. B. K- Sarkar, who translated the expression yugapravartaho 
Rdjd as the King is the maker of the Age ” (possibly to bring 
it into line with the Mahahharata expression), added a pointed 
warning : ** This is the exact opposite of the dictum ‘ the King 
can do no wrongj" To rule in strict accord with the^ s^dstras 
was in India a personal responsibility of the King. He could do 
wrong and great wrong, by negligence or inattention to the s'astras 
in the act of governing. 

By a curious anomaly this telling sentence, tom from its 
setting, has been wrongly interpreted and cited in defence of change 
in social usage initiate the state. The drift of the injunction is 
conservative, and wiH not justify a reformist interpretation. 
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34, Ih 25-26 Ramarajya 

See the picture of the return of the Golden Age in the 
Ramayana, VI, 131, si, 97-104: 

Raghavas^capi dharmMma prapya rdjyam anuttamam i 
Ije hahuvidhair yajTiaih sa-suta-bhratr-bandhavah I! 

Na paryadevaymi-vidJiava na ca vyalakrtam bltaymn ! 

Na vyddhijam bliayam cdsit Rama rajyam pras^dsati H 
Nirdasytirahhavan loko ndnartham kascit asprs^at i 
Na ca smavrddhd baldnam preta-kdrydni kurvate I! 
Sarvam muditamevdslf sarvo dharmaparo hhavat 1 
Rdmamevdnupasyanto ndbltyahimsan-parasparam 11 
Asan varsa-sahasrdni tathd piitrasahasrinah 1 
Nirdmayd vts'okdsca Rdme rdjyam prds^dsati II 
Nityamuld nityaphaldh taravah fatra ptispitdJi I 
Kdmavarsi ca par j any ah sukhas-sphars'asca mdruiah H 
Svakarmasii pravartante tnstdh svaireva karmabhih I 
Asan prajd dharmapard Rdme s^dsati ndnrfdh II 
Sarve laksana-sampanndh sarve dharma-pardyandh I 
Das^avarsa-sahasrani Rdmo rdjyam ahdrayat H 

The way in which a righteous king changes his age into the 
Grolden Age is described in Mahdhhdrata^ S^antiparva, Ch- 69, 
w., 74-105. 
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34, ZZ. ^7-30, Karta-viryarjuna 

Kalidasa {Raghuvams'a, VI, 39) describes Kartaviryarjuna’s 
miraculous power of projecting himself before an offender, when 
an offence was about to be committed and then restraining him 
from committing the oflfence, instead of waiting to punish him 
after the offence : 

Akdryacintd-samahdlam eva prdtur-hhmvan 
cdpadharah purastdt I 
14 
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Ar.hxs-s'arircsu api yak prajanUm pratyadides'a 

a-inayan: i^ir.eta 

Karta-.Tyarjuna was the king of the Haihayas, with his capital 
az r.Iahisniaii. By propitiating Dattatreya he obtained from 
hjn: these boons: a thousand arms; the extirpation of all evil 
desires from his kingdom ; the subjugation of the world by just 
government ; victory over enemies : and death only from the hands 
of a person renowned through the universe. He took Ravana 
a prisoner. He was killed by Paras'urama. The Visnupurdna 
says of him (IV, 11) : 

l\a nunam KartavJryasya gatim ydsyanti pdrthivdk 1 
Yajuair-ddnair-tapobhir-vd pras'rayena s'rutena vd II 
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32, ll . 30-32. Rama as the Restorer of the Golden 
Age in Tret a- Yoga 

The description T retd-yuga-pravartita-Kdrtayuga-vrttdntar 
is applied to Rama by the Vais^ava saint Vedanta Des'ika in his- 
Raghuvlra-gadya-stotra. 
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35, 1 . 2. Expulsion or Execution of an Evil Ruler 

A coronation oath ipratijfic^ had to be taken by the King on 
his abhiseka. If he failed to keep the pledge, he was stigmatized 
as an asatya-pratijTia and was held to have automatically forfeited 
the throne. The boast of the satrap Rudradaman (a.D. 128-150),. 
who was a S'aka, that he was satya-pratij%a meant not that he 
was faithful to his international or treaty engagements, but that he 
truthfully adhered to the terms of his coronation oath. The killing^ 
of the last Maurya, Brhadratha, by Pusyamitra, was on the ground 
of pratijTia-durbala (Bafja’s Harsacarita) (Tm., p. 193). The 
traditions mention the destruction of king Vena for mis-govemment.. 
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The Mahabharata (AllIls^ Parva., Ixi, 32-33) specifies the kind of 
rulers who could be killed : 

A-raksitaram hariaram viloptaram anayaham I 

Tam vai raja-kalim hanytih prajas-sannahya mrghrnam 

^ A ham va raksita ’ ityiikivd yo na raksati hhumipaJi ! 

Sa samhatya nthaniavyah s'veva sonmadattirah H 
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35, ll - 2-3. Taxes Are the King’s Wages 

This is indicated in the Mahabharata (XII, ch. 71, s^L 10) : 
Balisastena s'tilkena dandena athaparddhindm I 
Sdstrdnliena lipsethd vetanena dhandgamam H 
The King is made the servant of the people by being given his 
share, says S'ukra (I, 375) : 

Svahhdgahhrtyd ddsaytve prajdndm ca nrpalt krtah 1 
The same idea is attributed to the Buddhist teacher Aryadeva, 
who retorted to a king, when he claimed that he was the fountain of 
all transactions : What conceit is yours, King, when you are a 
mere servant of the gana, receiving one-sixth share as your wage 
(Cited from Catus's^atzkdkd in Dr. U. N. Ghosal’s Hindu Political 
Theories i p. 209). 

See my Ancient Indian Economic Thought^ p. 114 and p. 189. 
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35, Z. 4. King’s Freedom ends with Coronation 

The King had to take with deep faith the coronation oath, 
which is described thus by the Mahabharata (S'antiparva, Iviii, 
115-116, Kumbakonam ed.) : 

Praiij%amca abhirohasva^ manasd^ karmand^ gira I 
Palayisydmi aham bhaumam^ Brahma, ifyevacdsakrt H 
Yascdfra Dharmo nltyukto, dandantti^vyapas^rayah I 
Tam as'ankah karisydmi, sva-vas^o na kadacand"" 11 

(c/. Jayaswal, Hindu Polity, II, p. 45). 
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35 , IL 15 - 16 , VisKv Resides in Subject as ix King 
C a^desVara ^Rajmiitiratna'kara p. 74,) cites this text : 

Adyarabhya na me rajyam^ rajdyam raksatu prajah ” I 
Hi sarvani prajd-visnum sdksinam s^ravayen-mulnih H 
The last line is added to the verse from the Mahahharata, as 
it perhaps occurred in CandesVara’s copy of the epic. 

The dictum “ Ndvisnuh prthvi-patih^"' i,e. there is no king 
who is not ** Visnu ” is well-known. 
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35 , Ih 16 - 13 . The King’s Duty to Kxotv Dharma 

This is laid down in the following precept for which para- 
phrases occur in the smrtis : 

Dharmadharmaii xnjanan hi s^asate abhiratas-saiam I 
Prajani rahset nrpas-sadhuJt hanydcca paripanthinah H 
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35, L 20. Unhappiness is Due to Error in Government 
The classical example is that given in the XJUafakanda of the 
’Rumdyana^ ch. 73 and 76. A Brahmana brought his dead son, who 
was hardly more than a boy, to the palace of Rama and complained 
that the death was due to the fault of the king. Rama admitted 
responsibility, convened a parisad of sages to consider the cause of 
the misfortune, and was informed by Narada that it was owing to a 
s^T^ra performing austerities. Having preserved the corpse of the 
boy in oil, Rama proceeded to search for the s^udra whom he found 
in the south. The ascetic reveals himself as a named 

S'ambhuka, who performed the austerities to attain the status of 
a god. Rama decapiated him, and prayed for the restoration 
of the life of the dead child, who promptly revived. Kalidasa 
(Raghuvamsa^ XV, 42-57) retails the incident and adds that the 
S^ambhuka (so spelt here) obtained Heaven, since he had undergone 
punishment at the hands of the King for his transgression : 

Krfadaftdah. svyam rajna lebhe smdrah satam gatini 1 
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Bhavabhutij who introduces the incident in the second act of 
Uttararamacarita^ makes Rama raise Sambhuka to the 
heaven for his fapas^ even though it was against Dharma for him 
to have performed it. 

The relevant verses in the Ramayana are : 

Rajadosair vipadyante prajd hyavidhipalitah ! 

Asad-vrtte hi nrpafati akale mriyate janah 
Yadva ptiresvaynkiani janct janapademi ca ! 

Kurvate naca raksdsti tadd Kdlakrtam bhayam IS 
Siivyaktam rajadoso hi hhavisyati na sants^ayah I 
Pure jdnapade cdpi tathd bdlavadho hyayam !i 

(ch. 73, 16-19) 


Yo hyadharniamakdryani vd visaye pdrihivasya iu ! 
Karoti cas'rtmulam tat pure vd durmatir-narah II 
Ksiprani ca narakam ydti sa ca rdjd 7ia sams'ayah 1 

(ch. 74, 28-29) 
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36, L L Adjustment of Dharma to Capacity 

This is the fundamental reason for having different dharmas^ 
or rules for the same acts when done by women and non-dvijas^ 
or by the young and the very old, by the diseased, or by persons 
in special situations soldiers in camp, kings on the battle-field 
persons attending festivals, funerals, marriages, times of des^a- 
viplava or revolution) or by persons in this yuga as compared with 
those in former yugas. 
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36, IL 10-12- Adjustment of Law to Changing Society 

The locus classicus on the subject is the following passage in 
Sir Henry Maine’s Ancient Law (ed. Pollock, p. 29) : 

“ A general proposition of some value may be advanced with 
respect to the agencies by which Law is brought into harmony 
with society. These instrumentalities seem to me to be three in 
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number, Lesral Fictions, Equity and Legislation* Their historical 
order is that in which I have placed them. Sometimes, two of them 
will be seen operating together, and there are legal systems which 
have escaped the influence of one or other of them. But I know 
cf no instance in which the order of their appearance has been 
changed or inverted.’* 
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36, IL 12-lS. ABSE^XE OF THE INFLUENCE OF LEGAL FICTIONS 
IX Hindu Dharma 

My statement is in flat opposition to the basic idea of Mr. C, 
S^ankararama S^astri’s scholarly 'work. Fictions in the Development 
of Hindu Laze Texts, 1926. He has brought to his task knowledge 
of modern law, and familiarity with the technique and literature of 
Mlmamsa. But he has succumbed to the influence of analogy, and 
finding that the nydyas of Mtmdmsa (which Col. G. A. Jacob 
would translate as ‘ popular maxims ’) have helped the development 
of interpretation, he has taken them to be The assump- 

tion conceals two errors : the error of attributing to the Hindu 
thinkers and smartas, who handled the nydyas, an attitude 
of tepid belief or scepticism, which we now entertain and they 
could not have had, and secondly, the mistake of overlooking 
the element of disbelief in the reality of the assumptions 
underlying ‘ legal fictions * which constitutes the real test of 
* fiction.* Maine’s generalisation was based on his experience of 
European jurisprudence. There is no need to force the sense of 
non-European jural ideas to. bring them within his generalisation. 
This is the temptation to wLich Mr. S^ankararEma S^aStri has 
yielded. The value of his work, as a helpful introduction to the 
Mlmdmsa way of approach to Hindu law, is not diminished sensibly, 
by the wrong assumption with which he starts, and which gives the 
title to his book. Ficiio in Roman law was a term of pleading 
and * signified a false averment on the part of the plaintiff which 
the defendant was not allowed to traverse ; such for example as 
that the plaintiff was a Roman citizen, when in truth he was a 
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foreigner. The object of the fictions was, of course, to give Juris- 
diction, and they therefore strongly resembled the allegations in the 
writs of the English Queen’s Bench and Exchequer, by which 
those courts used to usurp the jurisdiction of Common Pleas : the 
allegation that the defendant was in the custody of the King’s 
Marshal, or that the plaintiff was the King’s debtor, and could not 
pay his debt by reason of the defendant’s default. But I now 
employ the term Legal Fiction to signify any assumption which 
conceals, or affects to conceal, the fact that a rule of law has 
undergone alteration, its letter remaining unchanged, its operation 
being modified. . . . The fact is that the law has been 

changed ; the fiction is that it remains what it always was.” 
{Ancient Law^ pp. 30-31.) 

Adoption is named as an example of fiction in Roman law. 
In Hindu law the belief in the adopted son being a real son, after 
adoption, is as vivid as the belief in the change which the Roman 
Church believes to have taken place in the Sacrament, which is 
visible only to the eye of faith. 

The pursuit to its logical ends of the idea of the transform- 
ation of the dattaka (adoptee) into a real son in Hindu law will not 
have been possible if there had ever lurked, as it is bound to do 
in fictions, a disbelief in the effectiveness of the transformation 
brought about by the datta-homa. The doctrine of spiritual benefit, 
against which Maine has many a fling, was implicity believed in by 
those who applied it, and who were affected by it. To construe 
it as a fiction imposed by designing Brahamanas is not only injustice 
to them but is a misreading of history. 
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36, ll. 24-28. Conservatism not Characteristic of Earlier,. 
AND Liberal Views of later Smartas 

A telling instance is afforded in Mlmumsa literature, which 
shows the modernism of S'abarasvamin, the bha^akara, and another 
in bhasyas of Dharmas'astra by Medhatithi. The ' modernism ’ of 
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S'abara is corrected by the much later Kumarila, Parthasarathi 
and Madhava. The attitude revealed in smarta Avritings on 
such topics as women’s property, niyoga, and sahamarana, as well 
as mciccha-prnyascitta illustrate the dictum. Conservatism and 
liberalism are qualities of the mind which are not necessarily res- 
ponsive absolutely to environment or the time-spirit. 
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37, ll . 2-7. Schools of Dharmas'astra 

Unity of thought constitues the bond uniting writers, who may 
be classed for convenience into “ schools ”, particularly if they can 
be seen as exercising reciprocal influence. Ordinarily such groups 
form around a teacher of eminence, whose influence is transmitted 
by his disciples, and their disciples, in uninterrupted succession. The 
existence of such groups in Arthasrastra is well-known, as seven- 
teen of them are alluded to in the KautjUya, schools of rhetoric and 
grammar are also known, and of course of philosophy. The 
hypothesis of the dependence of smrti on s'ruti and the doctrine of 
ekavakyatvam, helped the attempts to fuse opinion and overcome 
discord. When in such matters as s’raddha, Mitramis'ra or 
Kamalaiara criticises the views of the Maithilas, or the Gaudas, 
he merely implies that the views so classed enshrine wrong inter- 
pretations of rules. The arbitrary division of Hindu Law into 
schools is an achievement of modern lawyers. It has emphasised 
and stabilized differences of opinion, which were originally personal, 
by giving them a regional base, in spite of the fact that outside the 
field of customs, geography had nothing to do with opinion. To 
followers of Jimutavahana it is self-evident that the only views that 
should properly be enforced all over India are his, just as to the 
followers of other writers, like Vijnanes^vara, the opinions of their 
own sages must have equally wide pre-eminence. Common ances- 
try, physical or spiritual, need not create homogeneity in creed. 
This is shown by Kautilya’s marked opposition to the views of his 
own teacher, by diflferences in rules or sutras belonging to a 
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common s'ahha or \ edic branch, and by divergent views expressed 
by cousins like Nllakantha and Kamalakara, who had also a 
common spiritual ancestry, even on such topics of every-day appli- 
cability as the adoption of grown-up persons. 
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38, ll - 10-11. Kautilya and Manu on the Authority of 
Nyaya 

Kautilya states thus his position in a passage on the conflict of 
laws. (Ill, l) : 

Samsthaya Dharmas^astrena Sastram va Vyavaharikam I 
Y asminnarthe virudhyeta dharmendrtham vinirnayet II 
Sdstram vipratipadyeta dharman-nydyena kenacit I 
Nyaydstatra pramdnam sydt tatra pdtho hi nas^yaii II 

In a sdoka preceding those cited above, Kautilya declares that the 
king conquers the earth to the limits of the four quarters who 
follows Dharma^ Vyavahdray Samsthd and Nydyd : 

Anus'dsdddhi dharmena vyavahdrena samsthaya I 
Nydyena ca caturthena caturantdm mahlm jayet H 

Manu was contemptuous of those who showed disrespect towards 
the source of Dharma in Veda, and applied mere reason to deter- 
mine it, and ordained that they should be excommunicated as 
atheists and revilers of the Veda (II, 10) : 

Yo avatnanyeta te mule heius^dstrds'raydt dvijah I 
sddhuhhir hahiskdryo ndstiko vedanindakah H 

YajSavalkya, though he held that Dharmas^dstra was superior to 
Arthas'dstra^ admitted the superiority of the smrtiy which was 
upheld by nyaya over that w’^hich was supported by vyavahdra 
(rule of procedure) : 

Smrtyorvirodhe nydyastu halavdn vyavahdratah I 
ArthasfdstrdUu balavad-dharmas'dstram iti sthifih H 

( 11 , 21 ) 


15 
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Narada (p. 17) admitted the force of nyaya in deciding on the 
validity of conflicting Dharma texts : 

Dharmas’astravirodhe tu yukti-yiikto vidhih smrtah. 

Brhaspati went further (ed. Rangaswami, I, 111): 

Kavalam s'dstmmds'ritya na kartavyo vicar ana I 
Y uktihlnavicdre hi dharmahanih prajdyate II 

In cases of conflict between two opposed Dharma text, Manu 
(II, 14) simply followed the old practice upheld by Gautama 
(I, 3-6) : 

Drsio dharmavyatikramah I Sdhasam ca mahatam I 
A'c tu drstarthe avaradaurhalyUt tulyabalavirodhe 
vikalpah I 
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38, U. 13-14. Customary Law Systematised, Recorded 
AND Applied 

The following passages of the KautiUya will show how it was 
to be done : 

(1) In preparing a ‘ Domesday-survey ’ the laws and customs 
have to be digested and recorded in a book : 

Des'a-grama-jati-kula-sanghaidnam dharma-vyavahara - 
caritra-samsthandm . . . nibandhapustakastham kdrayet, 
(p. 62) 

(2) The King should promulgate the recorded customs (p. 63) : 

pracarayaritrasamsthanam ca nibandhena prayaccet. 

(3) In a conquered country, for the purpose of pacification, 
he should establish its old laws and customs, (p. 408) : 

Caritrafn akrtam dharmyam kriamcdnyaih pravartayet I 
pT<Poartayenna cddUarfftyam krtam cany air -nivartayet^ H 
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38, ll. 19-21. Recommendation of Faith in God in 
Preference to Sacrifices, etc. 

Bhakti literature is full of citations in support of this pres- 
cription. For example, there are the injunctions of the Bliagavad- 
glia, which are merely illustrative : 

PurusaJi SCI par ah PartJia bhaktya labhyastvajiyaya ! 
Yasyantasthani bhutani yena sarvamidam tat am H 

(VIII, 22) 

Yanti devavrata devan pitrn yaiiH pitrvratdh I 
Bhutani ydnti bhtitejya yanti madydjinopi mam II (IX, 24) 
Ksipram hhavati dharmdtmd s^asvat s^dntim nigacchati^ 
Kaunteya pratijdnihi na me bkaktah pranas'yati H (IX, 3l) 
Mam hi Pdrtha vyapas^ritya yepi syuh pdpayonyaJi 1 
Striyo vaisyas-tathU s'tidrastepi ydnti pardm gatim H 

(IX, 32) 

The Bhaktiprakds^a of Vlramitrodaya cites this sdoka (p. 3-4) : 

Y at-karmabhir yat-tapasd jfidna-vairdgyatasca yat i 
Yogena ddnadharmena S'reyobhiritarairapi 11 
Sarve mad-bhaMiyogena mad-bhahto labhateTijasd H 
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38, Ih 19-21. Gifts (Dana) Preferred 

Brhaspati (ed. Rangaswami, p. 231, si. 4) : 

Tapo dharmah kriayuge jndnam tretdyuge smrtam I 
Dvdpare adhvarah proktas-tisye ddnam dayd damah^^ 

The last three prescriptions may be compared to the words 
with which the inscription of Heliodorus at Besnagar ends : 

Sanskrifised they read — Trtni amrtapaddni nayanti 
svargam : damah^ tydgah^ apramddah (E. J. Rapson, 
Ancient India, 1914, p. 157). 

See the praise of gifts {ddnapras^amsd) in Hemadri’s Dana- 
khanda, (ed. Benares, I, pp. 4-13), 
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3S, //. 4-5. Authoritativexess of a Smrti due to 

Its own Merit 

See the passage from iledhatithi in the note below. 

The test of merit is harmony with Vedic injunction. Even 
in the case of Mamismrti to which pre-eminent authority has 
been given in a famous passage of Brhaspati (ed. Rangaswami, 
p. 233, si. 13) : 

Vedartha-pratibaddhatvat prdnidnyam tu Manoh smrtam I 
Manvartha-viparita tii ya smrtili sa na s'asyate il 

the grounds of its superiority are stated to be its reliable repro- 
duction of the drift of the Vedas. This point is elaborated by 
Medhatithi in this comment on Manusmrti, II, 6, thus : 

“ Now, as regards the work of Manu, what happened was 
that he got together pupils who had studied several Vedic texts, 
as also other Vedic scholars, and having heard from them the 
several texts, he compiled his work ; and he has therefore clearly 
stated that Vedic texts are the sources of what he has written, 
and thereby established the trustworthy character of his work. 
Others who came after him performed the several duties relying 
upon Manu’s own words, and did not try to trace his words to their 
source in the Vedas.” (Dr. Ganganath Jha’s Tm., I, p. 196). 
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38, ll. 5-8- Smrtis Endless : Recognition of a Modern 
Smrti (Medhatithi) 

In commenting on Manusmrti, II, 6, Medhatithi, and inter- 
preting the word ” smHi-snle ” in the verse, says as follows : 
(Dr. Ganganath Jha’s Tm., vol. I, pp, 204-205) : 

“ There can be no reasonable ground for enumerating the 
names of smrtis (recollectors) as Manu, Visnu, Yama, Angiras, 
and so forth. For we find that many such persons as Paithinasi, 
Baudbayana, Pracetas and the rest are recognised by the wise 
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and learned as reliable smart as (recollectors) and yet these names 
are not found in any of the lists (supplied by various smrtis). 

What thus the words smrtis'tle ca tadvidani ’ mean is that 
when a person is found to be recognised and spoken of by ail 
wise and learned persons as endowed with the said qualifications^ 
and they also accept a certain work as really by that person, — the 
word of such a person (and of the work composed by him), even 
though proceeding from a human source, should be recognised as 
an authoritative source of the knowdedge of Dharma. So that 
even at the present day, if there were a person possessed of the 
said qualifications, and he were to compose a work by reason of 
just those qualifications, then for later generations they would be 
accepted to be just as authoritative as the works of ilanu and 
others. People of the present generation — who would be contem- 
poraries of the said writer — would not derive their knowledge of 
Dharma from the words of such a writer, because the sources 
■of information available to him would all be available to them 
also. Hence it is that until a teacher of the present day indi- 
cates the source from which he has derived a certain information, 
learned people do not accept his words as reliable. When, how- 
ever, he has pointed out his source and his work has been accepted 
.as authoritative, then at some future time, if the case of his work 
be found to be analogous to that of the smrti rules, regarding 
astaha and other acts (whose basis in the Veda we of the present 
day can not find) it would be only right to infer its authoritative 
character from the fact of its being accepted by the wise and the 
learned (which fact could not be explained except on the basis of 
its being duly authoritative).” 

The original passage is to be found on p. 64 of Mr. J. R. Ghar- 
•pure’s edition of Medhatithi and on voL I, pp. 67-68 of Dr. Jha’s edn.: 

Ata eva smartr-pariganana Manur-Visnur-Y amo-Angira iti 
nirmula. Tatha hi PaitMnasi-Baudhayana-Pracetalv- 
prabhrtayah sdstair-evamfupdssmaryante, Na ca pari- 
ganandyam antarbhdvitak. Sarvaihd yamaviganena sds- 
tdh smaranti vadanti vd evam vidhath gunair-yttkiam. 
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Tct:i7 caitcd-pratniam-iti tasya vakyam satyapi pauru- 
scvatrc d/urnne pramanam syaf iti. ' Smrtis^Jle ca tad- 
vidani * ityasyartlialu 

AJyatve ya evam-vidhair-gujjair-ytckta idrs^ena eva ca hetima 
grantham npa-nihadhnlydt sa uttarfresdm Manvddivat 
pramdffi hhavef. Idanintanandm Hi yadeva tatra tasya 
hodriakaraHa iad^va tcsa^ti ast iti 'na tad-'v aPyad a’vagaitl’Z*,, 
Idauintano hi ydvanmTilam na dars^ayati tdvanna vidvdm- 
sail fadvakyam pramanayanti. Darsdte tu mTde pra- 
jndnikrie granthc kdlantare yadi kathancit astakadi-mula- 
tulyatd sydf^ tada tesdm snsta-parigrahdnyathanupapatya 
tan - niTd an tmi dnam yuktam . 
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38, Ih 21-24. The Doctrine of Representation 
(Pratinidhitvam) 

Two principles have by their liberal application helped greatly 
the development of Dharmas^astra, These are technically known 
as Atides^a and Pratinidhitvam, 

Atides^a may be described as the principle of extension of 
applicability by analogy or resemblance. Such extensions may 
be by analogy of (1) express or implied statement, vacanatides^ay, 
(2) identity or similarity of nomenclature, ndmdtides^ay (3) and 
indication of injunction, codanalingatdiides^a. 

As a general illustration of atides^ay Gadadhara mentions the 
application of what appears in one context to another, ekatra 
s^rutasydnyatra smnbandhah {Vyutpatti-vdda), Vd&^aspaiya 
defines atides^a : — Itaradharmasya ifarasmin prayogdya ddes^ah,^ 
Madhavacarya explains the principle thus: {Jaimimya-nydya- 
mdla-visfarahy VII, V, i, 1) : 

Prdkrtut-karmano yasmdt tat-samdnesu karmasu i 
Dharmopades*o yenasydt soiidas'a iti smrtaTt H 

The two principles of atides^a and pratinidhitvam are con- 
nected by doctrine and application. 
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Another familiar substitute is a fixed money payment for 
the baths and services, or penances (krcchra) prescribed for 
expiation. 

In law, the most conspicuous example of the application of 
the principle is the validity of substitutes for sons of the body 
{aurasa-putrah) in the son adopted (datfaka), bought (krUa) given 
by himself {svayam-datta) etc. A substitute when allowed is held 
to be identical with the original. This supposition or belief leads 
to the principle of identity, what is equal to the original for pur- 
poses of substitution or representation, being regarded as identical 
with its original. Thus came deductions of the identity of husband 
and wife, father and son, son and daughter, master and servant, 
owner and slave etc. The logical corollary to identity is common 
personality, and the pratinidhi principle leads to the legal concept 
of common personality between husband and wife and parent and 
son, with its implications and consequences in law. 

The underlying idea in pratinidhitvam is the permissibility 
of the use of a substitute, in cases in which either the original can- 
not be secured or is rendered incompetent to officiate. The justi- 
fication for the use of the subsitute is resemblance, real or apparent 
{Tulyccrupatayd mukhyakdryd-kdritvdrthe nidh%yamanatvam iti 
Nyayakos^a^ p. 530). Thus, in a vaidika ceremony, in the absence 
of a real son, an adopted son is permitted to function. Or even 
other representatives are allowed in similar circumstances, as ruled 
by the Skandapurancc in the following sdoka ; 

Putram ca vinayopteam bhagtntm bhrataram tatha I 
^qamabhava evanyam hrdhmanam viniyojayet II 

Or again, in case the article enjoined for use in a vaidika 
ceremony is unavailable, a substitute may be used, as indicated 
in Srautasutrasj e.g. Kdtydyana-s'rautasutra^ I, 4. Thus the 
use of gold {hit any a) ^ tandula (rice) as pratinidhi (substitute) 
for clarified butter (ajya) in sacrifices (yajna) or ddna (gifts) 
is well-known. The following illustrate the pratinidhi principle 
in operation. 
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Brhaspaii (ed, Rangas%vami, p. 208, si. 78) : 

Ajyam inna yatJia tailam sadbhih pratinidhili smrtam I 
Tathmkddas^a puirastii ptiirihaurasayorvind^^ 

Y adyekajdta hahavo bhrdtarctstu sahodcir ah ! 

Ekasyapi sate jdte sarve ie putrinah smrtah li 
Bahvindm ekapatnindm esa eva vidhih smrtah I 
Ekd cef piitrinl tdsam sarvdsdm pindadastu sah}\ 

S aiapatha-Brdhmana (Trn. Eggeling, XLIV, 187) : 

The father is the same as the son and the son the same as 
the father 

Vdjasaneya-Brdhamana (cited by Kulluka, IX, 45) 

Ardho ha va esa dtmanah tasmdd-yad-jdydm na 
vindate naitdvaf prajayate asravo hi tdvad bhavati atha 
yadaiva jdydm vindate atha prajayate ta hi sarvo bhavati^ 
tatha caitad-vedavido vipra vadanti yo hhartd saiva 
bhdryd snirtd. 

Manusmrft, IX, 45 — 46: 

Etavdneva puruso yajjayatma prajeti ha 1 

V iprah prdhuh tathd caitadyo bhartd sa smrtangand If 
Na niskraya-visargdbhydm bhartur ‘bhdryd vimucyate I 
Evam dharmam vijdntmah prdk’^prajdpati-nirmitam.^l 
Medhatithi on Manu, IX, 45 : 

Yasya bhdryd tasydpatyam : yasmdt bhdrydyah hhartuscai- 
katvam. 

The enormity of a dispute between father and son is due to the 
principle of their identity {Manusmrii, III, 159 ; Gautama, XV, 19.) 

The principle is illustrated in the anonymous sdoka cited by 
the MiMksard (II, 32) : 

Guroh sd^ye pituh putre dampatyoh svdmibhrtyayoh 1 
Virodhe tu mithastesam vyavahdro na siddhyati H 
a suit will not lie between a preceptor and a pupil, a father 
and a son, between husband and wife, and between master and 
sawant, even if they are on inimical terms.” But, as the strict 
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application of this principle will lead to injustice and leave aggrieved 
sons, wives and servants without legal redress, the Mitaksara 
indicates the pious character of the injunction and the obligation 
of the king to hear complaints from such persons, if, after 
they are advised to compose their differences, they insist on 
being heard : 

^ Drstadrstayoh s'reyaskaro na bhavati gut”uadibhir-vya- 
vahdra ’ iti prathamam sdsyddayo nivdranlydh rdjUa 
sabhyena iti ^ guroh sdsye ’ ityddi sdokasya tdtparyalu 
Atyantci'-nirbandhe tti snsyUdthdnt apyuhtarityd pravar- 
ianlyo vyavaharah. 

The excepted cases are those in which a father squanders 
property derived from the grandfather, the husband squanders the 
sMdhanam, and a teacher chastises a pupil more severely than 
allowed by law. 

The principle of representation or substitution gave rise to the 
recognition of actions by * near friends ’ on behalf of minors, women 
and afflicted or disabled persons, and of agents {niyiiktah)^ ivho 
were heard, as if they were principals, but with the distinct under- 
standing that, just as in religious sacrifices, the spiritual merit 
accrues not to the officiating priest but to the person on whose 
behalf he performs the ceremony, so in the case of ’suits, success and 
failure go to the principals and not to the agents. Parents, brothers 
and sons could plead or act in suits, even without specific authorisa- 
tion, which was required only for strangers. The interposition of 
unauthorised persons, claiming to act as agents, is punishable except 
in the gJbove cases of near kin : vide Brhaspati-smrti (ed. Ranga- 
swami), I, 137-138 ; Kdtydyana, (ed. Kane), v. 91, and Brhaspati, 
I, 171-2. The right of representation is denied in cases of serious 
crime, when the accused should plead in person : e.g. Kdtyayana^ 
vv. 93-95* See Jimutavahana’s Vyavaharamairka^ ed. Ashustosh 
Mookerji, pp. 287-288, and Varadaraja*s Vya^ahdranirnaya, ed. 
Rangaswami, pp- 33-35. 

The niyogahrt is the parent of the later mukhfydr and vaM. 
16 
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39. n. 9-10. COXDEMXATION OF S'UDRA MENDICANCY AND 

Celib.acy 

See Ancient Indian Polity, pp. 40-41. 

The rale of Kautilya imposing a severe punishment on those 
v,-ho become ascetics without providing for their wives and children, 
or who cause women to enter the ascetic order, is manifestly aimed 
against S'udras, who, under the influence of Buddhism, were 
entering the monastic order : 

Putraddramapratividhaya pravrajatali purvasahasadandali ; 
striyam ca pravrdjayatalt . . . VdnaprasthadanyaJi pra- 
vrajitabhdvah . . . nasya janapadatn upanives'eta (p. 48). 

The ascetic was both a celibate and a mendicant. 
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39, ll. 10. Magnification of the Brahmana 

Manusnirti enjoins due reverence to Brahmanas in IV, 39, 
52, 58, 135-136, 142, 162. The king is degraded by showing them 
irreverence, X, 43. Dr. Jayaswal held that the composition of the 
present Manusmrti (according to hftn) in the age of Pusyamitra is 
responsible for several claims put forward on behalf of the Brah- 
magia ; e.g.. He is Isa in the sense of the ruler of the whole world, 
IX, 245 ; he is Is'vara (Ruler), for the protection of Dharma, I, 99 ; 
he is lord of everything {sarvasyddhipatt) VIII, 37 ; and he is en- 
titled to all that exists (I, 100). See Jayaswal, Mcinu and YccjHa- 
valkya, passim, and particularly, pp. 102-104. t 
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39, ll. 18-23. Performance of As'vamedha by Kings of 
Dubious Caste 

See Note below on the similar references on p. 54 of the text. 

The Bharas'iva As'vamedhas are referred to in the Dhammak 
and Siwani copper-plate inscriptions of Pravarasena II (Fleet, Gupta 
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Inscriptio7is, pp. 235-249). Rudrasena I of the Yakataka dynasty 
is referred to as the daughter’s son of the illustrious Bhavanaga 
the Maharaja of the Bharas^ivas . . . who were sprinkled with the 
pure water of the Bhagirathi that had been obtained by their valour, 
and who perforraed ablutions after the celebration of ten AsVamedha 
sacrifices ” (p. 241). The translation is Fleet’s and has been follow- 
ed by students of Indian history, and the Bharas^iva king is credited 
with the performances of a record number of As^'amedha sacrifices. 
The exact expressions used are : 

P ar akrarnadhigata-Bhaglrathyamalajala-mTtrddhabhi- 
siktanafn Das'ds'vamedha-vahhrfasndtdnam, Bhdrasnva- 
ndniy Maharaja Bhavanaga dauhitrasya 

They appear to me to mean only that Bhavanaga had a lustral 
bath, after the performance of an AsYamedha at the famous 
Das'asvamedha ghat on the Ganges at Benares, whose sanctity is 
supposed to be derived from the performance there of AsVamedha 
sacrifices by Brahma himself. It also means that he had con- 
quered by his prowess {parakramd) the banks of the Ganges, 
probably Benares. 
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39, ll. 20-23. Samudragupta’s Relation to an Outcaste 
Clan 

The mother of Samudragupta was a princess of the Licchavi 
clan, which, though famous in the days of the Buddha, was regarded 
as an oi^itcaste clan in the Gupta epoch. Thus Manusmrti classes 
them with other degraded castes of mixed origin ; 

Jhallo mallas^ca rdjanydt vrdtyaUliccMvireva ca I 
Natasca karanascaiva khaso dravida eva ca H 

The Manusmrti is ^r^-Gupta on other evidence, and this origin 
ascribed to the powerful patrons of the Brahmanical revival in 
Magadha could not have been stated publicly during the hey-day 
of the Gupta empire. 
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39 , IL 23 - 24 . Heliodorus THE Vaisnava Greek 

A column discovered at Besnagar near Bhilsa, in the extreme 
south of the Gwalior state, has the following inscription. The 
column must have been a flag-staff {dvajastamhha) of a Visnu 
temple and been surmounted by the figure of Garuda. The text 
of the inscription reproduced here follotvs the reconstruction by 
Prof. E. J, Rapson (Ancient India^ p, 157). See also J.R.A.S., 
1909 , and 1910, 

Devadevasa Vdsudevasa Garudadvaji ayam kdrite ia Helio- 
dorena Bhdgavatena^ Diyasa putrena, Taksasdldkena^ 
Yona-diitena^ dgatena Maharajas a Antalikitasa upantd 
sakasam rdjno Kasnpiitrasa Bhagahhadrasa tratdrasa 
v^asena catndasemna rajena vadhamdnasa trini amuta- 
padani — sii anuihitani nayanati saga dama caga 
apramdda. 

Translation 

This Garuda column of Vasudeva, the god of gods, was 
erected here by Heliodorus, a worshipper of Visnu, the son of 
Dion, and an inhabitant of Taksas'ila, who came as Greek ambas- 
sador from the Great King Antialcidas to King Kaslputra Bhaga- 
bhadra, the Saviour, then reigning prosperously in the fourteenth 
year of his kingship. 

Three immortal precepts . . . when practised lead to Heaven : 
self-restraint, charity, and conscientiousness. 

87 

39, 2L 25-26. The Huns as Worshippers of Visnu 

On the basis of the inscriptions of Matrvisnu and Dhanyavisnu 
at Eran in Eastern Malwa, bearing the date 165 of the Gupta era, 
{/•e. A.D. 484-585), the late Mr, R. D. Banerji (History of India ^ 
p. 189) states that the Huns were worshippers of Visiju. The 
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brothers dedicated a Garuda-dhvaja i,e. a flag- staff surmounted 
by the figure of Garuda, (Inscription No 19, pp. 88-90, J. F. Fleet, 
Gupta Inscriptions, Corpus Inscriptionum Indicarum, III). In 
the inscription, the reigning king is referred to as Budhagupta. 
In a second inscription incised on the base of a colossal stone 
image of Visnu as Bhuvardha (ibid.. No. 36, pp. 158-161), 
the reigning king is referred to as Toramaria, and the inscription 
is dated in the first year of his reign. The object of the 
inscription is to record the building of the temple in which the 
image stands by Dhanyavisnu, the brother of Matrvisnu. Both 
brothers claim to have performed Vedic sacrifices, studied the 
scriptures,, and to have been Brahamanarsi {Svakarmdbhiratasya 
kraHi-ydjinodhita-svddhydyasya viprarseh^ They claim to belong 
to the Maitrdyaniya-Sdkha {Maitreydni vrsabhasya). The in- 
scription on the flag staff ends with the pious Brahmanical benedic- 
tion — svastyasUi go-brdhmana-purogdbhya sarva prajdbhya iti. 
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40, ll. 9-10. The Effects of the Spread of MImamsa 

ON Buddhism 

The assault of Purva-Mimamsa on Buddhism was direct. 
Kumarila indicted Buddhism as opposed to the Veda, though he 
admitted (in order to take away any claim to originality of thought 
by the Buddhist) that the Buddhist systems owed their inspiration 
to the Upanisads. The assault on addiction to objects of sensual 
gratification is common to all serious thought, Upanisadic or Bud- 
dhist. ’Kumarila is definitely of the opinion that the Mimdmsa- 
.sutras of Jaimini contain criticisms of the views of Buddhists. 
This is his personal view, and should not weigh unduly in an 
■estimation (as it has done) of the date of the Mzmamsa-sutras. 
He was obsessed by his dislike of Buddhism, and might attribute 
to the founder of his school an equal dislike, overlooking the jhds- 
■sibility of his founder being ante-Buddha. Both Dr. A. B. Keith 
■and Mr. P. V. Kane have affirmed the absence of any explicit 
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reference to the Buddha or his doctrines in the sutras. ProL 
G. Ah Devasthali in a recent paper {Annals of the B.O.R.L, 1940^ 
\''oL XXII i asserts that the only mention of the word Buddha in 
the expression of Buddha -sdstrdf, which occurs, is not to the 
founder of Buddhism but is used in the sense of ' one who knows 
\Mimamsa-sTiira, I, 2, 33.) He concludes that Jaimini lived before 
the Buddha, and that his date can not be later than 500 B.c. 

But, this does not take away the fact that the Mimamsa stood 
for the defence of the ritualism of the Veda for which the Buddhist 
had dislike. It “ welcomes all philosophical views so long as 
as they do not injure its central theme, viz.^ the transcendent im- 
portance of D harm a interpreted in the ritualistic sense. . . . The 
\'eda is acknowledged as authoritative and its validity is established 
against the Buddhists, who dispute it, and the seekers of knowledge 
who subordinate Karma to Jnana. . . The Mimamsa accepts a 
realistic view of the world against the Buddhists.” (Radhakrishnan,. 
Indian Philosophy I, p. 375). 

The Buddhist is definitely attacked in Kumarila’s Slohavartika^ 
II, 169-172 : 

“ 169. The falsity of the scriptures of the Buddha are proved 
hy the fact of their being due to human agency. Their character 
(of falsity) could not belong to the Veda, because in its case there 
is no author (human agency). 

171-2. The assertions of the Buddha etc., that were brought 
fonvard by the atheists as examples to prove the unauthenticity of 
the Veda, are shown here to be non -concomitant. Because it has 
been shown above that the effects of these (Vedic assertions) are 
correct.” 

The identification of the Buddhist and the Atheist is old* 
Vasistha lumps the atheist and the man who becomes an 
out-caste by neglecting his duties (Karmacanddla) and the latter is 
manifestly the Buddhist. Manu, (IX, 224-226) aims at Bud- 
dhists when he condemns S'udras in the guise of Brahmanas- 
{s^udramsca dvijalinginah)^ atheists {pas^afidas) and persons who 
abjure duty {vikarmasthah) , Mamu girds at Buddhists again in 
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XII, 95, where they are characterised (correctly) as Veda-bahyalj. 
The Visnupurdna lumps the village-mendicant (monk) and the 
Jaina ascetic {Nirgyantho) as full of sins (bahiidoso), and the allu- 
sion is to the Buddhist. The much later Saptrimsanmata (post- 
Kumarila) is even more condemnatory and rules that the contami- 
nating touch of the Buddhist can be removed only by a bath with 
clothes on (p. 174) : 

BuddHafi pczs'upcztan jezinczit lokdycctikci-kdpiloti ! 

Vikarmasthdn dvijdn sprstvd sacelo jalamdvis'et. II 

The restoration of the old Karma-nidrga, w-hich was the aim 
of Kumarila and his group, meant naturally hostility to Buddhism. 
The fantastic stories of a persecution of Buddhists organized under 
a (mythical) king by Kumarila are the creations of the putrid 
imagination of later hagiologists, who treated of the life of Sankara. 
See Note lower down on the animus against the learned S'udra. 
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40, ll. 10-11. S'aStkara’s Influence in the Disappearance 

OF Buddhism 

See Radhakrishnan, Indian Philosophy, II, pp. 470-473, and 
496-497. Sir S. Radhakrishnan points out that “ it is said, not 
without truth, that Brahmanism killed Buddhism by a fraternal 
embrace. We have seen already how Brahmanism silently assimi- 
lated many Buddhist practices, condemned animal sacrifices, 
accepted Buddha as an avatar of Visnu, and thus absorbed the best 
elements of the Buddhist faith. Though the accidents of its first 
immediate form disappeared. Buddhism became, partly through 
S'aihkara’s influence, a vital force in the life of the country. Bud- 
dhism created in the region of thought a certain atmosphere from 
which no mind could escape, and it undoubtedly exercised a far- 
reaching influence on S'aihkara’s mind. An Indian tradition 
opposed of S'aihkara holds that he is a Buddhist in disguise and his 
maya-vada but crypto-Buddhism. . . . Yamunacarya, the spiritual 
grand-father of Ramanuja is of the same opinion which Ramanuja 
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repeats. VijSanabhiksOj commenting on the Samkhya system,, 
observes : There is not a single Brahmasutra in which our 

bondage is declared to be due to mere ignorance. As to the novel 
theory of Maya propounded by persons calling themselves V edantists, 
it is only a species of the subjective idealism of the Buddhists, 
The theory is not a tenet of the Vedanta.”, . . These estimates 
imply that S'amkara incorporated certain Buddhist elements such as 
the doctrine of maya and monasticism into the Vedanta philosophy.” 
In a sense it may therefore be said that S'amkara stole the Buddhists’ 
thunder. That the "'borrowing” is perhaps not direct but due to both 
Buddhist and Advaitic thought, being directly descended from the 
thought of the Upanisads, does not alter the effect on the displace- 
ment of Buddhist by the neo-Brahmanical, i.e, Vedantic thought. 
The personal orthodoxy of S'aihkara will have given point to the 
change. “ There are similarities between the views of Buddhism 
and the Advaita Vedanta.” 

The Buddha had meanwhile been accepted as an avatar of Visi?.u» 

In some traditions he takes the place of Is'vara {i. e. Siva) who 
is made to say (in the Padfnapurana Uttarakhanda, ch. 236) that 
in the form of a Brahmaija (?) he had himself declared in the Kaliyuga 
the false doctrine of Mayavada. The implication of the acceptance 
of the Buddha as an avatar of Vis^u is that he re-appears as the 
champion of Vedic Dharma. That there is no incongruity in the 
legend will be manifest to those who remember that the Buddha 
lived and died a Hindu, and that the belief that he was opposed to 
the Vedas is not correct. 
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40, ll. 27-28. Devara’s Claim to Supersede Other 
Smrtis 

He ends his allocution on purifactory rites for the restoration 
erf the status of abducted women etc, with this declaration : 

Prayascittam sarnakymarn yaihohtam B&oalena tu 1 
Itare^am R^ndm ca nanyaiha vahyam arhata II 



notes 


129 


91 

41, ll . 1-16. Digests under Royal Authorship or 
Patronage 

King Bhoja of Dhara (Dhares'vara Bhojadeva, first half of the 
■eleventh century A. D.) wrote many works among which the best 
known to smartas is his Bhupala-krtya-samuccaya, a digest on 
Dharms'astra from which citations occur in later nibandhas. The 
Mitdksara cites his views, but the Kalpataru makes no reference 
to him at all. His work is completely lost. See Mr. P. V. Kane’s 
article on Bhojadeva in J.B.B.R.A.S., 1925, pp. 223-224. 

Gopala is now established as the author of the Kdmadlienu, 
•another lost digest, not only by the mention of it by Candes'vara 
(Kane, op, cit., p. 295) but by an express declaration by Laksmi- 
dhara in the verses introducing the Kriya-kalpatani. He is spoken 
as a “ friend ” {vayasya) of Laksmidhara and probably belonged to 
■the same court. For Vijnanes'vara, Apararka and Laksmidhara, 
see my papers in the Madras Law Journal Golden Jubilee Volume 
(1941) on Laksmidhara and the Krtyakalpataru and the 
Krtyakaupataru and Vijnanes'vara passim. 

The patron of Hemadri was Mahadeva, the Yadava king of 
Devagiri. 
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41, ll. 14 ff . Dharmas'astra in the Musalman Period 

Kulluka, the commentator on Manusmrti lived in Benares 
about A.D. 1250 (according to Mr. Kane, op. cit., p. 363), while it 
was in Ihe area under the Delhi Sultanate. CandesVara (c. A.D. 
1300) was minister to a feudatory of the Sultan of Delhi* 
S^ndatta, author of the Acaradars'a^ wrote in Mithila a little before 
Candes'vara. (Kane, p. 365). Harinatha, author of SmrUsara^ a 
digest, which has not yet been printed, wrote in Mithila (?) a little 
.after Candes'vara. Vis'ves'vara Bhatta, the author of the Subodhini 
and the real author of the digest Madanaparijdta^ was probably a 
Telugu Brahamaija, judging from his father's name Pedibhatta, 
17 
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who v.Tote in the court of iSIadanapaia the chief of Kastha, a little 
to the north of Delhi, in the days of Sultan Finiz Shah of the 
TugrJakh dynasty. 3,Iadanasimha, the author of the Madanaratna, 
another anprinted digest, wrote from near Delhi early in the 
fifteenth century. Sulapani and Raghunandana in Bengal wrote 
when it was under the Muhammadans. So did Vacaspati Mis^ra 
(author of the famous digest, CiJiidmatii), who wrote when the 
area in which he lived was under the sphere of the influence of the 
Sultans of Jaunpur. Dalapati, the author of the digest Nrsimha- 
prasada wrote under the patronage of a Sultan of Ahmadnagar 
(c. 1500). The Bhatta family of Benares (which produced many 
writers on Dharmas'dstra, like Narayana Bhatta, the author of 
Tristhalisetu and Prayogaraina, Kamalakara, Nilakantha and 
Gagabhatta) wrote at Benares in the heyday of Mughal rule. So 
did the not less famous family of the Kas'i Dharmadhikdrins, to 
which Nandapandita belonged. Mitramis'ra wrote in the reign of 
Jahangir and Todarmal in that of Akbar. Anantadeva, the author 
of the Smrti-kaustubha wrote in the reign of Aurangzebe. So did 
the famous Nagoji Bhatta under the aegis of a small chieftain near 
Allahabad, in the last days of Aurangzebe. In the illustrations the 
names of those who w-rote under independent Hindu kingdoms in 
the Musalman period are not reckoned. 
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42, ll. 7-10. Dvaita-nirnaya 

Dvaita-nirijaya is a special form of composition. It came 
into \'ogue in the fifteenth century. The aim of the writers 
of this type of Smdrta work was to settle, after canvassing 
apparently opposed authorities, controverted topics in law or usage.. 
It necessitates a mastery of Dharmas'dstra and Mimdmsa. Works 
on it could be in prose or verse. The best known of these are the 
Dvaiianirnaya of Vacaspati Mis'ra (c. 1450), Dvaitaviveka of 
Vardhamgna (c. 1500), and three Dvaitanirfiayas by three members 
of the Bhajta family of Benares, S'ankara and his son Damodara, 
and his grandson Bhanu (c. 1580 to 1620). 
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42, ll . 19-27. The Substitutes for the Paris-a.d in 
Dharma-vyavastha 

In the Gupta epoch the vinaya-sthapaka took the place of 
the parisad. In the Stikrantti, the Pa^idita is enjoined “ to study 
the moral life ohtainin^’ in society in ancient and modern times 
which have been mentioned in the codes, which are now opposed 
and which go against the customs of the people, and to advise the 
king as to which of these are efficacious for this world and the 
next.” He is a legal adviser. {Stikrantti II, vv, 200-203.) 
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43, ll. 26-27. Medhatithi’s Repudiation of the King’s 
Power to Make a Law in Transgression of Dharma 

The opinion of Medhatithi is thus expressed in his comment 
on Manusmrtiy VIII, 13 : 

T asmdd-dharmam yamistesii sa vyavasyen-narddhipah I 
Anisfam cdpyanistesu tarn dharmam na vicdlayet H 

i. e,, the dharma of the king in favour of some and against others 
should not be transgressed. 

Medhatithi’s explanation is that in the course of business and 
in consonance with dharma and custom the king may issue edicts 
which cannot be transgressed. As illustrations of such edicts or 
proclamations, Medhatithi gives such notifications as : 

‘ today 3 the city should observe a holiday f 
‘ all men should attend a marriage in the minister's house/ 

^ no animals shall he slaughtered today by the soldiers/ 

‘ no birds shall he caught for so many days/ 

‘for so many days dancing girls shall be entertained by the 
wealthy men ’ (dancing girls being state slaves). 

When such decrees are issued by the beat of the drum, they 
should not be disobeyed. But the king has no power over the 
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ordinar.ces relating to religious practices or dliarma^ nor on the 
rales cf castes and stages of life, because any change of them will 
be contrary to smrti texts. Accordingly the text under iiiterpre- 
tatisn 'f. c., Mann, VII, 13) will apply in cases where the sjurti 
texts are not offended against/’ 

Yaimi sarva tcjomayo rdjd tasmdt hetoh inantri-purohitesti 
kdryugafya ^dharmam' kdrydvasthdm s^dsirdcdrdvirud- 
dlmni nis’citya stapayet. Sd fddrs^i rdjajnd natihrama’- 
niya, ^ Adya pure sarvaih tifsavah karfavyah," ' Mantri’ 
gcke vivdho variate^ tatra sarvaih sannidhdtavyam / 
^ Pas'avo nddya sainikaih hantavyd^na s^akunayo handJia- 
yitavyah^ * 2\artikd dhanikaih dradhaiiiydh\ Evam vidho 
atradharmajipatahaghosddind rdjTid ddistondtikramaniyd^ 
Na tu agnihotrddi-dharma-vyavasthdyai varnas^rimindm 
rdjdprabhavaii^ smrtyantara-virodha-prasangdt, Avirodhe 
ca asmin visaye vacanasya arfhatvdt, 
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43, IL 28-30. King’s Alleged Power to Make Laws, of 
His Own Authority 

The topic is of great value, as the alleged existence of the 
power is now relied on to support social legislation. In the 
adjudication of cases, four kinds of rules may be relied on. 
These are usually taken as dharma^ vyavahdra^ caritra^ and 
fdjas^dsanam. What is the relative force of these between 
themselves ? They are interpreted as Smrti law, secular law 
custom and edicts of the king. Secular law is sometimes identified 
wdth Arthas^dstra rule. (^.g. Jayaswal, Manu and Yajnavalkya^ 
pp. 13-16). The enumeration is identical in Kautilya, Yajnavalkya,. 
and Narada : 

Dharmasca vyavahdrasca caritram rdjas'dsanam I 
Vivdddrfhas-caiu^ddo. . , 

The difference comes in the last quarter (pdda) ; Kautilya 
has (p. 150). 
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Pasciwah purvabadhakali {i.e, each following supersedes the* 
preceding), while Narada rules (I, 10) : 

UttccTcih ptiTvcibcidhakczh ’ {i,e, what precedes over-rides what 
follow).” 

In a consideration of the place of the ro 3 ^al edict {Rajas^dsaftam) 
it would seem to be last in the list of applicable authorities, in the 
order of priority, according to Dliarmas^asfra and the first according 
to Arthas'astra. It would be an obvious interpretation to take the 
former as an extreme claim of the sacerdotalist and the latter of the 
regalist. But, the interpretation is barred, if one realises that 
Kautilya, if studied with care, is not in opposition to DJiarmas'dstra^ 
and that, on the other hand, his rules conform to it. S'ukra, who 
is also an Arthas'dsfra authority, gives the king power to declare 
the law, but it must be in accordance with Dharma and usage ^ 
He can not make a new law. The royal edict is merely declaratory, 
and not innovative. This is specially indicated by Katyayana [v. 38): 

Nyaya-s'dstra-avirodhena des'a-dristes-tathaiva ca\ 

Y ad-dharmam stdpayet raja nydyyam tat rdjas'dsanam il 

The edict has to conform to dharma, nydya and desdcdra if 
it is to be operative. Yajnavalkya refers to the edict as ^dharma 
as declared by the king ’ {dharmo rdjakrtasya tat). That the 
Arthas'dsira can not supersede Dharmas^dstra in a7ty circumstances 
is declared in smrtis. Thus, Yajnavalkya declares that Dharma- 
s'dstra is more powerful (f.e., can over-ride) Arihas^astra (II, 21); 

Arthas'dstrdttu halavat dharmas^dstram iti sihitih^ 

The reference to Arthas'dstrd is held by the Mitdksard to refer 
only to the Artha content of Dharmas'astra. See Ancient Indian 
Polity, pp. 164-170. 

Kautilya’s rule of precedence will mean, under this interpreta-^ 
tion, that the order of preference placing edicts, usages, vyavahdra 
{artha) and dharma as operative in sequence, simply implies that as 
every one of these should be in conformity with dharmas^astra, and 
the king is enjoined to deal with causes in conformity with Dharma- 
s^dstra {dharmas'dstrdnusdrena, YajSavalkya, II, l), the order 
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which the courts will naturally follow proceeds from what is 
-explicitly stated in an edict and discoverable custom to the smrti 
rules, which require skilled interpretation. The explanation will 
reconcile the contradiction, apparent, but not real. That Kantilya 
was fully conversant with the rules of interpretation, which 
were codified probably even before his time by the followers of 
Mlmamsa will be evident to his readers. Further, lower down in 
the same passage and context, Kautiiya lays down that Artha 
■should be interpreted in term of Dharmas^astra (p. 150) : 

Sawsthaya dharnms'astrena s^dstram vd vydvahdrikam S 
Yasmin-narthe virudhyata dharmena artham vinis^cayet H 

He also indicates the order of action of a successful ruler in 
regard to the four (p. 150) : 

Anu*s^dsad-dhi dharmena vyavahdrena samsthayd I 
Nydyena ca cafurihena caturantdm mahlm jayet H 

That rules of logic should be applied as well of intelligent, 
interpretation for maintaining the integrity of Dharmas'dstra^ and 
that they should not be read literally and unintelligently is laid 
down by Brhaspati {Vyav,, II, 111) : 

Kevalam s^dstramds'ritya na hartavyo hi nirnayaTt I 
Y uMi-hina-vicdre tu dharma-hdnih prajdyate H 

The s^dstram in the above s^oka is obviously, from the context 
Dharmas^dsira. 

The King is under, not above the Law 

This will be clear from Manusmrti (VII, 28) which places 
Daijda above the king : 

Dando hi sumahatdejo durdharascdkrtdtmabhih I 

Dharmdt-vicalitam hanti nrpameva sa-bdndhavam H 

Kantilya, p. 226, lays down that the court can punish even the 

as it would punish a subject : 
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Uttamaparamadhyatvam pradesta dandakarmani 1 
Rdjnasca prakrtlndm ca kalpayeUantardnvitaJi 1! 

In criminal cases the king himself was deemed a party as prosecutor, 
and in the case of state offences judgment could be given 
against him. 

The exaltation of Dhartnas^dstra as Dandaniii is the purpose 
of chapter 69 of the Sdnfiparva of the where occurs 

the famous expression Rdjd kdlasya kdrmiam, %vhich has been 
incorrectly apprehended and used to support a claim for a residual 
power in a king, on account of his personal responsibility, to change 
law and usage in harmony with the time-spirit. {vide Note 
61 supra), 
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43, IL 29-33. Power of the King to Change Law or 

Usage. The Alleged Case of As^oka 

The changes which As'oka is supposed to have made are the 
prohibition of the slaughter of animals, including the killing of 
animals at Vedic sacrifices, the prohibition of burning of chaff, and 
castration of animals, and changes in criminal law such as pardon- 
ing criminals on certain anniversaries. These are dealt with below 
seriatim in succeeding Notes. 

A Note above (95) which cites Medhatithi’s views on the alleged 
power of the king to change law, shows that among the examples 
of permissible proclamations, which he gives, come the prohibition of 
the killing of animals and snaring of birds on certain days, as well 
as the prescription of festivities, of which examples are afforded by 
AsPka’s edicts. 
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44, ll. 4-12. Alleged Change by the Mauryas 
IN THE Law of Theft 

Dandin mentions in the Das'akumaracarita (II, 44) that the 
Mauryas granted this boon to merchants that if they were found to 
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be in possession of stolen property, capital pnnisliment should be 
excused :n their case : 

JJaurya-datta esa varo vanijdm, idrs^esti aparddhesu 
ndsii asnibhik abJiiyogah'^ 

The manifest thief was punished with death {Mantisnirit, IX, 269) 
but one who was merely found in possession of stolen property, 
should not be put to death. ‘‘ He who is taken with the stolen 
goods, and the implements of burglary, may without hesitation may 
be caused to be slain.” 

Na hodena vina catiram ghdtayet dhdrmiko nrpah 1 
Sahodam sopakaranmUy ghdtayet avicdrayan H 
Thus, under the old law% Tvhich is given by Manu, one who is only 
found with stolen property in his possession, and is obviously not 
the burglar, cannot be sentenced to death or summarily killed. 

The so-called vara (favour) of the ilauryas is nothing more 
than what Manu allows under the old law. If the Mauryas had 
declared it by edict, as implied by Dandin, it was only a case of 
declaring the existing law, not changing it. 

Further in dealing with cases of theft, as in other cases, the 
Dharmasmstra asks the circumstances to be taken into account. 
Thus the theft of agricultural implements, of arms, and of medicines 
should be dealt with only after the king has taken into account the 
time of the offence and the use to which the stolen object was 
put {Manusmrti^ IX, 293). Traders get in the course of business 
property which might have been stolen. It would be obviously 
against the spirit of the Dharmas^dstra to punish, such persons with 
the death penalty. The example only proves that the Mauryas 
merely enforced Dharmas^ astray and did not change it. 
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44, IL 19-23. Respite from Sentence for Three Days in 
THE Case of Prisoners Sentenced to Death 

A^oka states in Pillar Edict IV : “ Forasmuch as it is 

desirable that uniformity should exist in administration and in 
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penal procedure, my orders extend so far, namely : ' To prisoners 

convicted and sentenced to death a respite of three days is granted 
by me/ During this interval the relatives of some atleast of the 
condemned men will invite them to deep meditation, hoping to save 
their lives, or, if that may not be so, they will present votive 
offerings and undergo fasts to promote the pious meditations of 
those about to die. 

For, my desire is that the condemned, even during their 
imprisonment, may gain the next world, and that among the people 
pious practices of various kinds may grow, along with self-restraint 
and generous liberality.” (Vincent Smith’s trn. vide his As^oha^ 
1901, pp. 149-150). 

Dr, D. R. Bhandarkar {As^oka^ 2nd edn., 1932, p. 342) offers a 
somewhat different rendering, which is given below : 

“For this is desirable — what ? — uniformity of administration 
and uniformity of punishment. And even so far goes my order : 
to men who are bound with fetters, on whom sentence has been 
passed, and who have been condemned to death, have I granted 
three days as something rightfully and exclusively their own. 
(In that interval) (their) relatives will indeed propitiate some 
(of the Rajttkas) in order to grant their life ; and to propitiate 
Death, they {i.e. the convicts) will give alms and observ^e fasts 
pertaining to the next world. For my desire is that even when the 
time (for their living) has expired they may win the next world and 
that manifold pious practices, self-restraint and liberality may thus 
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^row among the people.” 
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44, ll. 21-27. Royal Pardon 

Manu takes away from the King the ixjwer to annul a sentence 
pronounced after a due enquiry in court {IX, 233) : 

Tlritam oSnus’isiam ca yatra kvacatta udbhavet • 

Kriam tad-dharmato vidydt na tad bhuyo nivariayet II 
Manu lays down that the guilt of the killer of a Brahmana, 
to him who eats his food, the guilt of an adulterous wife 
18 
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falls on her negligent husband, the sinning pupil’s and sacrificer’s 
guilt on the preceptor and teacher, and the thief s sin on the king 
zi'ho pardons him. 

Failure to punish the manifest thief is for the king a sin. 
When a thief, as laid down by the law (VIII, 314) approaches the 
king with streaming locks and confesses his guilt, he is free from sin 
whether he be sentenced or let off, “ but the king, if he punishes 
not, takes upon himself the guilt of the thief.” (VIII, 317). 

Even if he wishes to do so the king can not let off an old 
offender. {Visiiusmrtiy III, 93). 
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44, ll . 29. Prohibition of Vedic Sacrifices 

As'oka is usually held to have interdicted the performance of 
Vedic sacrifices throughout his kingdom, and thereby made a 
violent change in the practice and religious obligations of the 
Brahmanical community in his kingdom. The relevant passages in, 
the edicts are these : (l) “ Here no animal may be slaughtered ” 
(Rock Edict I) ; (2) by reason of Asoka’s proclamations, the 
cessation of the slaughter of living creatures is growing (Rock 
Edict IV) ; (3) “ Favours have been conferred by me on quadrupeds 
and bipeds, birds and aquatic animals, even up to the boon of life.” 
(Pillar Edict II) ; (4) prohibition of the wanton destruction of certain 
named animals, (the eating of which is prohibited by custom) and 
acts of cruelty on certain named days of the month (Pillar Edict V, 
26th year of his consecration as king) ! (5) “ The growth of Dharma 
(in the kingdom) has been effected by regulation of Dharma and 
by exhortation, and of the two regulation is of minor account . . . 
such as the prohibition of the slaughter of such and such animals 
and other regulations of the kind.” (Pillar Edict VII). 

Among these, the word “ here ” in clause 1 above is capable 
of interpretation as “ here in the capital ” or “ in the Palace ” 
(Bhandarkar, op. cit., p. 298) “ ‘ iha ’ has been taken by some to 
mean ‘ here, on this earth ’ and by others as ‘ here ’ i.e. in Patali- 
putra. But it had rather be taken to denote his ‘ palace or royal 
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establishment because all other items mentioned in this edict 
are connected either with either As^oka personally or his royal 
household.” 

The belief that As'oka created a furious opposition among his 
JBrahmana subjects by forbidding yajlias involving animal sacrifices 
is baseless. The cost of a yajna would have restricted the number 
of yajnas to be performed at any time. What the king probably 
did was to withdraw his patronage of sacrifices involving the 
slaughter of animals. It may be noted that there was no attempt at 
all at wholesale stoppage of the killing of animals, as is often 
assumed wrongly. 
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44, IL 31-32. Brunahatya 

Brtinahatya or the slaying of the embryo was a heinous crime 
from Vedic times. (Vide Eggeling’s Trn. of the Satapatha-Brah- 
^nana, Vol. XXVI, p. 19, XLIII, 272, and XLIV, 341n.) 

The castration of animals is punishable with a fine of 100 
panaSy according to Visnusmrti quoted in Vivadaratnakara^ p. 278. 
Kautilya imposes the highest fine for violence on those who render 
animals impotent, or cause abortion by use of medicine to a female 
slave.” {Arthas'astra, p. 198). Kautilya recommends a king, 
who has conquered a new kingdom, to conciliate the subjects by 
various regulations among which he specifies the prohibition of the 
slaughter of females and young ones among animals {yoni-bdla- 
vadham) as well as castration {ib, p. 407). This rule is suggestive, 
along with one just previous to it in the Arthas'astra^ enjoining 
the conqueror to prohibit the slaughter of animals in certain periods 
and certain days, including the royal birthdays, as this is v/hat 
As'oka says he in the Fifth Pillar Edict (Smith, op. cit.^ pp. 150-152). 
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45, ll . 5-9. As'oka's Dhamma Viewed as Brahmanical 

Dr. J. F. Fleet (J.R.A.S., 1908, pp. 491-497) argues that the 
Dhamma of the Rock and Pillar edicts is not Buddhist but merely 
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the traditional Rajadharma. Dr. J. il. Alacphail rejects the idea 
that Asbka’s Dhamina stands for Buddhism. iAs'oka, p. 48) and 
holds that it merely denotes piety. Dr. Vincent Smith [As^oka, p. 60) 
says : '' The Dharma or Lavr of Piety which he preached and 
propagated unceasingly with amazing faith had few, if any, dis- 
tinctive features. The doctrines were essentially common to all 
Indian religions, although one sect or denomination might 
stress on one factor in it rather than on another,” On an analysis 
of the various allocutions he addressed his subjects, Dr. Smith 
finds that none of them are distinctive in the sense of not being 
BrahmanicaL The Dhmnma of As^oka is Hindu Dharma with 
a difference ” viz. its stressing ethical features rather than formal. 
Dr. R. K. Mookerji accepts the viewv It is noteworthy that w’^hen 
As^oka lays down a ‘ close time ’ in which no animals should be 
killed he selects just those days, viz. the full and new moon days, 
the fourteenth days and the eighth days after full or new moon 
{astami^ caturdas'i^ and on which even Hindu meat-eaters 

abstain from eating animal food. (See Rock Edict V.) The animals 
which he forbids being killed for eating are generally those 
which the smrtis prohibit the eating of. Over and over again 
he enjoins respect for Brahmanas and ascetics. His plea for 
largesses and pious pilgrimages is only the inculcation of the Hindu 
Dharma to make ddnas and to go to ilrthas. Without going so far 
as to claim that these show that the king was a follower of the old 
Brahmanism, it might be maintained that policy as well as convic- 
tion made him unwilling to change the rules of the old Dharma. 
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45, 9-12. Dharmavijaya 

That As^oka’s frequent references to Dharmavijaya are to be 
taken in the sense it has in the famous classification of Kautilya 
of conquests as Dharmavijaya^ Lobhavijaya and Asuravijaya 
has been argued ably by Mr. V. R. Ramachandra Dikshitar in 
his Mauryan Polity^ (1932, pp. 128-9, and 254-257). It is appro- 
priate to see in the edicts of Candragupta’s grandson the use of 



NOTES 


141 


well-known expressions popularised by Candragupta’s great 
Minister, Kautilya. The translation of Dharnmzijaya as ‘ con- 
quest by piety/ as contrasted with ‘ conquest by arms \ w'hich 
Dr. Hultzsch adopts {Inscriptions of As^oka, 1925, CJJ. p. 53) 
is a forced interpretation, when compared with the technical sense 
of the word which should have been familiar to the IMaur^-an age^ 
The passage in the Arthas^astra where Dharmavijaya is defined 
(ed. Mysore, p. 380) runs thus : 

Trayo abliiyoktaro dharma-lohha-asnra-vijayina iti I 

TeSdmabhyavapafya dharmavijayi tusyati I 

Tamahliyapadyeta paresdniapi bhaydt I 

Bhiimi-dravyadiaranena lobha-vijayi tusyati : tarn arthena 
abhipadhyeta 1 

Bhumi-dravya-putra-dara-prdftadtaranena asnravijayt ; 
tarn 

bhumi-dravyabhydm upagrhya agrdhyah praiikurvlia I 

The passage may be rendered thus : 

(A weak king threatened with invasion may have to deal 
with invaders of three kinds.) These are the Dharma-conqueror 
{Dhanna-vijayi), the greedy conqueror {lobha-vijayj) and the de- 
moniac conqueror {Asura-vijayl). Of these the Dharmavijayi will 
be satisfied by acceptance of suzerainty through surrender. Such 
a conqueror should be submitted to through fear of attack by others^ 
(as he will protect his vassal against others). The greedy invader* 
afraid of enemies he might make, will be easily satisfied with 
treasure and territory ; so he should be bought off by money. The 
demoniac invader {Asura-vijayt) will not rest content with merely 
taking the kingdom, treasure, sons and wives of the conquered king^ 
Him the weak king should keep off by surrender of territory and 
wealth, and remain unassailed. (Against all of them, when they* 
have begun the invasion, one should war by offers of peace and 
friendship, diplomacy and treacherous action.) 

In Rock Edict XIII describing the conquest of Kalinga,. 
As'oka expresses his passionate grief at the evils which the war 
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entailed on iisnocent persons, combatants and non-combatants, 
including the terrible sufferings BrEhmanas, ascetics and house- 
holders, and his resolve to conquer thenceforth only through 
Dharmavijaya and the success he has had by the change of 
policy. He is now able to spread his benign influence even in 
regions as distant as 600 yojanas^ where dwell the Yavana king 
called Antiochus, the four kings called Ptolemy, Antigonus, Magas 
and Alexander, likewise down below, where are the Colas, the 
Pand^'as, as far as the Tambraparni, likewise in the home domi- 
nions among the Yavanas, Kambhojas, Xabhakas and Nabha- 
pantis, the herditary Bhoja chiefs, the Andhras and Paimdas — and 
find them ail practising the Dharma which he has sought to spread, 
and they are filled with love to him.” That love ” he continues 
“ has been attained by me through Dharmavijaya ” by sending his 
envoys to distant regions. 

This is a clear declaration by As^oka of his preference of the 
method of extending his suzerainty or sphere of influence without 
recourse to arms as against the policy of force and violence which 
succeeded in Kalinga, when he conquered and annexed it early in 
his reign. 

The Dharmavijaya is what is inculcated in Rajadhanna by 
the Dharmas'dstrasy where it is suggested that as far as possible 
recourse to arms should be avoided, and after victory in battle, if 
a battle becomes inevitable, no harassment of the conquered royal 
family or people should be permitted. The -war itself should be 
conducted as a Dharma war {Dharma-ynddha) ; see Rajadharma^ 
kalpataruy ed. Rangaswami, pp. 125 ff. The desire for suzerainty 
or extension of supremacy is justified even by resort to war by 
S^ankha-likhita {op. cU, p. 125) on the ground that a king, as a 
kmtriya has the duty to perform the horse- sacrifice {as'vamedha)^ 
which can be done only by the accumulation of immense resources and 
by the subordination of other kings. Manu’s injunction (VII, 198-199) 
to obtain the end by negotiation or gifts, and never by recourse to 
war, because the fortunes of wax are uncertain, is cited by Laksmi- 
4bara in his treatment of the subject in Rajadharmakdnda of the 
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Kalfataru along with similar injunction. The difference between 
the king to whom these recommendations are made and the king 
in Kautilya is that the former is assumed to possess the strength 
to conquer, whereas Kautilya’s advice is to the iveak ruler who is 
afraid of the designs of war -like neighbours, who might, according 
to their disposition be one of the three classes of conquerors. 
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45, 1. 11. Dharma-amatya same as Dharmadhikari 

Dealing with Rastrakuta administration, Dr. A. S. Altekar 
writes as follows in his Rasfrakufas and their Times, 1934, p. 169 : 

“ The place of Purohita was taken in our period by an officer 
whose business it was to exercise general superintendence over 
religion and morality. Pandifa, the Minister of morality and reli- 
gion in S'tikranUi, seems to embody the tradition of the Dhamma* 
maha-amafyas of As^oka, and the Samana-mahUmatas of the 
Andhras (Nasik inscriptions in Eptg. Ind, VIII, p. 91) and the 
Vinayasihitisthdpakas of the Guptas. The tradition was con- 
tinued in the north by the Cedis, one of whose records (Kumbhi 
plates of Vijayasimha. xxxi, p. 116) mentions D/iarwa- 
pradhana in addition to the Maha-pnrokifa. The office existed 
under the early Rastrakuta ruler Nanna-raja in A.D, 708, and the 
officer bore the significant title of Dharmdnkus^aT {Ind. Ant^ 
xviii, p. 230). SukranTfi employs the Prddvivdka (who is the 
same as Dharmadhikari) to select from Dharmas, ancient and 
modern, those which should be followed and bring them to the 
notice of the king. (II, si. 100). 
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45, IL 13-15. Title of Dharma Maha-raja in the Pallava 
Dynasties 

From the Hirahadagalli grant {Epig. Ind., I, 5 and VI, 88) 
dated in the eighth year of his reign, we learn that the ^rly Pallava 
king S'ivaskandavarman (c- 200 A.D.) had the title of Dharma- 
maharaja (R, Gopalan, History of the Pallavas of South India,, 
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192S, p. 37;. Simhavarman, II, the son of \'’is9.u-gopavarmaii5 ac- 
/rordin'j to the hlanradar grant ^Ind, Ani,, V, p. 155) had also the 
title of Dhiinnaniakdraja, (c. 450 A.D.) hlahendravarman (a.d. 
4,';j“330^ styles himself JIahdbhuta Sa-dharntd, which is equal 
to Dharnia-Mahdrdja in the introduction to Mattavildsaprahasana 
(Travancore Sanskrit Series, Iv, p. 3). The name Dharmardja- 
ratha by which the rock-cut temple at hlahabalipuram is known, 
and which Dr. E. Hultzsch regarded as made in the reign of the 
great Narasimhavaraman I, was probably so called because he was 
known as Dharma-rdja, 

Dr. K. P. Jayaswal (History of India, p. 184) gives a fanciful 
interpretation of the title. He suggests that it was Hindu 
edition or rather a Hindu counter-title of the Kusan Daivaputra 
Sdhiiuusdhi. Instead of being a Daivaputra, the Pallava king 
bases his claim on his adherence to the orthodox law and orthodox 
civilisation, which was quite in conformity with the law of the 
Hindu constitution. He was substituting Dharma for the divine 
Daivaputra I see no motive in the selection of the title other 
than that suggested in the text. 
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45, ll. 16-18. Kadamba Title of Dharma- Maharaja 

The founder of the Kadamba dynasty, Mayura-s^arma (a.D. 
345-370), came of a Brahma^a family devoted to the study of the 
Vedas and the performance of sacrificial rites. In the Talagunda 
inscription (Epigraphia Carnatica^ VII, Intn., p. 9) his name 
appears with the Brahmana suflSx s^arman. This is replaced by 
the K§atriya suffix varman, by which he is known in all subsequent 
records. As Brahmafl.as the Kadambas could not have rightfully 
become kings. Mrges'vara-varma, the seventh ruler of the dynasty, 
is styled in an inscription of his queen as Dharma-Mahdrdja 
Mrige^vara-varma. 

Dr. Jayaswal suggests, without sufficient reason, that the 
Kadambas and the Gangas assumed the title, because they were 
cmJa: the Pallava empire, {ffistory of India, p. 199). 
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108 

45, ll. 18-19. Gaxgas as Dharma- Maharajas 

For instances see M. V. Krishna Rao, Gangas of Talkad, 
1936, pp. 120-123. Madhava Kongani-varma (c. 430 A. D.) was 
known as Kongani-varma Dharma-Maliadhiraja. “ In the 
Uttanur plates {Madras Epigraphisfs Report^ 1916, p. 35) Durvinita 
is compared to Vaivasvata-Manu (a. D. 853-869). Nitimarga is 
lauded as the foremost of kings following Kttisdra. ilarasimha 
(a. d. 960-970) the son of Butuga II, took the title of Dharnia- 
avatdra : ‘ incarnation of Dharma ’ (Fleet, Dynasties of the Kana- 
rese Districts, in the Bombay Gazetteer, I, i, p. 305).” 

109 

45, ll. 18-19. Title of Dharma-Maharaja in Campa 

The Kauijdinya ruler of Campa Bhadravarman (c. A. D. 400) 
as Dharma-Maharaja (R. C. Majumdar, Campa, 1927, III, Ins. 
2, p. 3) Dr. Jayaswal considers that the Kaugdinya dynasty of 
Campa was founded by a scion of an old and respected dynasty 
from North India, which had settled in the Pallava kingdom, from 
which the migration apparently took place to Campa {History of 
India, pp. 169-170). The inscription of Bhadravarman on the 
Cho Dink rock is in Sanskrit prose and refers to a sacrifice per- 
formed by the king before S'iva as BhadreSvara. 
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45, ll. 20-22. Col-A Claim to follow Manu’s Lead 

Rajakesari Rajamahendra, who was chosen as heir-apparent 
to the Cola throne in A. D. 1059, has left three records in which the 
opening pras'asti begins thus : Manu-ntti-murai-valara, i.e.. May 
the righteousness of Manu duly increase. The Colas claimed 
descent from Manu. A mythical ancestor of the Cola dynasty^ 
named Manu Cola, is said to have sentenced his son to be killed by 
having a chariot driven over him, as he had killed a calf by running 
19 
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over It, Aiid :6e bereaved cow complained to the just king. (Xlla- 
kantha 5 astri, Co.hfs, I, 193n, p. 12). An inscription states that the 
klwj followed the lavrs of Mann and collected only one-sixth of the 
produce of land (ibicL p. 11, p. 327h Rajendra II (acc. A. D. 1246) 
begins his inscriptions with the words — Manukidam-eduttii neri- 
mudi^sudi-^ariiUsa i. e. He who having assumed the righteous 
crown of the line of Manu. 
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45, L 2L Kalidasa os Maxu’s Idead 
vide Raghtivams^a, I, 17 : 

Rekliamatramapi ksunndd a-Manor-vartmanah param 1 
f. e.. He (Dilipa) did not swerve even to the extent of a line from 
the path of Manu. 
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45, IL 24-29. Evils of Anarchy {Ardjata) 

For the evils of interregnums, owing to the demise of kings, 
and of king-lessness, f. e., arajata^ see Ramayana^ II, 67, where 
the following sdokas occur : 

Narajake janapade yajUas^lld dvijddayah I 
Satrdnyanvusate ddntd brdhmandJt samsdtavratah H (13) 
Narajake janapade mahdyajUesu yajvanah I 
Brahmandh vasu-sampurndhvisrjantydptadaksindl^ H (14) 
Narajake janapade mdlya-modaka daksindh I 
Devatdbhyarcandrthdya kalpyanie niyatair-janail} H (27) 
Narajake janapade svakam bhavafi kasyacit. I 
Mafsyd iva jana nityam hhaksayanta}% parasparam H (3l) 

See 66 also Mahdbhdrata^ S'antiparva, LIX, (LVI, Kumbakonam 
ed. 2. 3, 16) : 

Ardjdkesu rdstresu dharmo na vyavatistafe J 
Parasparam ca khddanti sarvathd dhik-ardjdkam II (3) 
Narajake^ rdstre^ havyam vahati pdvakah. I (5) 

Rdjd cenna bhavelloke prihivyd daftda-dhdrakah H 
/ole matsydnnivdbhak^an durbalam balavattardh I (16) 
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See also Kamandaka, Nlfisara^ II, 40 : 

Parasparamisaiaya jagato bhinnavarinianah * 

Dandabkave paridhvamsl mdtszco nydyah pravartate 

See also Matsyapurdna, ch. 225, : 

Yafra s^ydnio lohitdkso Dandascaraii iitrbhayah I 
Prajdstatra na mnhyanti tietd cef sadhti pas'yati I! 
Bdlavrddhdiura-yati-dhvija-stri-vidhavd yaiah I 
Mdfsyannydyena bhaksyeran yadi dandam na pdtayet li 

Dr. K. P. Ja^’aswal, against the sense of the contexts in which 
these passages occur, took the term to mean a kingless 
constitution. {Hindu Polity, 1924, pt. i, pp. 41, 97, 9S, 100, 134.) 
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46, IL 1-8, Aspects of Barbarian Rule in India 

The Indian view of foreign rule is given in the Puraiias, whose 
evidence is thus summarised by Dr. K. P. Jayaswal {History of 
India, A,D. 130 to 350, 1933, pp. 151*2) ; 

“The S'akas not only disregarded the orthodox system but 
they imposed a system of social tyranny. The country under 
them was encouraged or forced to follow their manners, ethics and 
religious theories : Tanndthdsfe janapadds tac-chlldcdra-vddinak 
The Mleccha kings followed the general practice of their race, — 
exacted illegal taxes : 

Prdjdste bhaksayisyanti mlecchd rdjanya-rupinah ! 

They killed and massacred even women and children. They 
killed cows. They killed Brahmanas, and they took away the vrives 
and wealth of others : 

Sirl-bdla-go-dvijaghnas ca para-ddra-dhand-hrtah 1 

They were never crowned, legal kings according to Hindu 
law. They indulged in constant dynastic revolutions among 
themselves : 

Haivd caiva parasparam ; udiiodiia-vams'ds-tu uditastam- 
itdstathd i 
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‘'There was thus a national cry, expressed in the Porana texts, 
practically inviting the Gupta emperors and the Hindus of the 
time to eradicate this lingering canker in the North-western 
corner — an operation which Candragupta II was obliged to 
perform, and which he performed successfully.’* 
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46, IL 11-15. Removing the Taint of Kaei (Kaei-rajah) 

The expression apasta-kalihhih occurs in the verses introduc- 
ing the Krtya-Kalpatarii of Laksmidhara the Minister of Govinda- 
candra of Kanauj (a.D, 1110-1154), and reflects similar expressions 
in the Gahadvala grants. 
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46, ll. 25-29. Education of Princes 

The curriculum of studies, which Kautilya and later writers 
prescribe for the future king, is elaborate. The * three Rs ’ 
are to be learnt before iipanayana* The Veda and philos- 
ophy, especially the systems of Samkhya^ Yoga and Loka- 
yata^ are to be studied along with the angas of the Veda, viz. 
grammar, exegetics, phonetics, metre, and ritual. Anvtksiki (Logic, 
Ethics and Metaphysics, according to the Somadeva) was to be 
a special study. Apart from theoretical studies, the prince is to 
learn the art of administration from officers of experience as well 
zs Economics {Varta) and Dandantti. He is to become proficient 
in the use of arms, and in secular history, traditions, Arthas>asira 
and Dharmas'dstra, after he attains his sixteenth yean This 
formidable list of subjects must keep a prince pretty fully engaged 
till he is called to the throne. (See my Ancient Indian Polity^ 
1935, pp. 38-39.) 
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47, IL 24-25. INCREASING Dependence on Customary Law 

Caritra or usage is recognized as a source of Dharma from 
early times. Apastamba (II, 15, 1) refers to de^a-ktda-dharmah 
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local and family custom. Gautama (XI, 13, 20-22j declares 
that local caste, and family usage, not opposed to Sruii^ have the 
force of law and so have the customs of cultivators, tradesmen, 
herdsmen, money-lenders and artisans ; and these usages have to 
be ascertained before a decision is arrived at. Vasistha (I, 17) 
cites the authority of Manu for declaring the applicability of local, 
caste and family customs in the absence of revealed texts.’" 
Baudhayana, after reciting five disputed usages of the South, 
(I, 2, 1-4) declares that such usages are valid in the countries 
where they prevail (I, 2, 5-6). Kautilya directs a survey of 

customs in the empire, and apparently the Mauryan empire main- 
tained such a record as the British have attempted to do in the 
case of the castes of the Punjab (Griffin, Tapper) and the Southern 
Maratha country (Steele) : 

Des^a-grama-kula-samghatanam dharma^-vyavahara-cari- 
tra-samsthunam 

* • . Nibandha-pustakastham karayet. {Arthas^dstra^ p. 62) 

Manu recognises caste-usage for all the four varnas (II, 18) 
.and local, guild and family usage (VIII, 41). The king should 
■decide cases according to both Dharma and local usage (VIII, 3). 
Yajnavalkya gives precedence to local custom (I, 343) in the 
.administration of justice. The King must punish members of clans 
{kula), castes, guilds {s^reni), corporations and provinces* 

who depart from their respective customs (I, 361). The adminis- 
tration of civil law should not violate smrH rules or usage (11, 5). 
The usages of guilds etc., are termed samayah (conventions), and 
the king should enforce them, when not opposed to true Dharma 
(II, 186). Dr. Jayaswal maintains that such samayas do not con- 
rstitute real customary law but represent delgated legislation. {Manu 
and YajHavalkya, p. 76). 

Brhaspati declares emphatically the inexpediency of not 
maintaining the usages of localities, castes and kulas, as the 
people will get discontented (if they are not maintained) and 
.the king’s strength and wealth will suffer thereby. (I, 126, in my 
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edition u \lJnanesVara, in discussing Yajnavalkya, II, llS-119 
declare? that the texts on succession and partition mosth’ repeat 
cchat actuady prevails in the country. (Lokasiddhasya amrcdda- 
hduycx'iz pmycna asinin prakarane vacandni}, iMitramis^ra (F/ra- 
fnitroifijya), says: All iiihandhakdras recognise that smrfis 

on ci\ii law simply embody recognised usage/' (Prdyena vyavd- 
harLismrilndm lokasiddhdrthdmivadakatvam iti sakala^niban- 
dhrbhih ahhidhanat,). Nilakantha says : “ the science of judicial 
administration is based like grammar on usage”. (Trn. Kane, 
1933, p. 169]. 

i\Ianu lays down the rule of follo%ving family usage (IV, 178) : 

Yenasya pitaro ydidh yena ydtdh pitdmahdh ! 

Tena yayat satam mdrgam tena gacchan na nisyate il 

^ The path by which one’s fathers have gone, and that by 
which grandfathers have gone, by following it, one moves on the 
path of the good, and by following it he does not sin ! ’ 

The verse may be described as a charter of conservatism. 

The theoretical basis of the validity of custom, according tO’ 
Mlmdmsa^ is that it derives its authority from a lost or latent 
smrti or spruit text But, as one has to make two presumptions 
to secure recognition to usage, as against one for a smrti rule,, 
usage is held to be inferior to explicit smrti rule. 

Jaimini’s aphorism (I, iii, 7) that snstdcdra is valid without 
reference to its causes is to be limited to wordly matters- 
(K. L. Sarkar, Mimamsa Rules of Interpretation as applied fO‘ 
Hindu Law Texts^ 1909, p. 74 and pp. 238-239.) 
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47, IL 25-26. Equal Validity of all Texts. Ekavdkyatvam 

Bkavdkyatvam has been regarded as a conspicuous example* 
of legal fiction ” which has been useful in the development of 
Dharma^asira and Hindu law* (S'ankararama S'astri, op, cit,^, 
p* 170). 
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Absolute unanimity and concord are held to exist between all 
suirti texts on the same subject and all s^riitz passages also. The 
presumption is warranted by the fundamental assumptions of 
Mimamsa that the source of all law, and of all knowledge is the 
Veda, and that the Veda is eternal, infallible, universal and derives 
its authority from itself. It does not recognise any growth in the 
Veda or any possibility of evolution in Veda or smrii. Homogene- 
ity is a characteristic of the Veda. Self -consistency is its mark. 
The idea is signified as Ekavakyatva, The consequences of the 
presumptions are that consistency* and harmony must be deemed to 
exist between one Veda and another, between one passage of 
strati and all others, between one smrii and another, and between 
s^ruti and smrti^ as well as between smrti and acara (custom, 
usage). The S akhantaradhikarana section of Ptlrvamimamasa 
maintains that all s'dkhds speak with one voice. Inconsistency 
between smrti precepts, as in the rules of marriage of BrahmaP-as 
with women of the other three castes (Manu permitting all three, 
YajSavalkya permitting only marriage with ksatriya and vawya 
women and later smartas prohibiting marriage outside his own 
caste to the Brahmana) or the practice of niyoga^ is explained away 
by the doctrine of limited applicability to particular epochs, or ages. 
The remarriage of women in the five cases sanctioned by Paras^ara 
(IV, 30), is rejected on the ground of Kalivarjya, and as simply 
repeating an old and defunct rule. (Madhavacarya’s commentaiy 
on I, 34). Similarly, by the application of the principle of har- 
mony involved in this nydya, smrti rules have to be harmonised with 
valid usage {samayacdra) and should be rejected if contravening 
them (virodhe)* Many illustrations of the way in which this nydya 
has been applied by commentators and smartas are quoted and 
explained by Mr. C. SWkararatna S^^tri {Fictions in Hindu Law, 
pp. 142 fF.) On the application of this principle to reconcile con- 
flicts, the doctrine that acdra or usage, which is valid, is only that 
of sisthas (the elect), gives rise to apparent difficulties as many wrong 
acts condemned by conscience or smrti are remembered of heroic 
characters of the past. Are such things valid if done now ? The 
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anfiver is ' Xo \ becanse the test of valid conduct is whether it 
has been pursued by its author with the consciousness of doing" 
a thing which is meritorious. Accordingly, the moral lapses of 
old sages, heroes and gods, are no precedents. {Fictions in Hindu 

Laii\ p. 136). 
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47, U . 26-27. Anonymous Texts 

The question of their admissibility is thus stated by Mitra- 
misra (Vlramitrodaya, Paribhasa-prakas^a, pp. 17-18) : 

In several works of authority, certain quotations occur, which 
are introduced merely thus ; ‘ to this effect is the smrti ' * to this effect 
is the sdoka \ (The authorship is indeterminate). Such quota- 
tions are authoritative in as much as they have been unequivocally 
accepted by great men. What is styled Sat-irimsfanmatam is 
not so authoritative, according to the Kalpataru^ because it is 
accepted only by some, being rejected by others. Bur Vijnanes^- 
vara, Apararka, S'ulapani and others regard its citation as authori- 
tative, This is only proper/" 

Y adapt smart rndma anirdis^ya * atra sntrtih " ^ atra S'lokah " 
ityddi prdmdmkadikhanam, tadapi aviglta -mahaj ana- 
par igrhltaivdt pramdnam. ‘ SmrtyantaresiF ca ityanenaiva 
samgrMtam veditavyam. ‘ Sat-trimsanmaiddikam " iu 
kais^cideva parigrhltatvdi apramdnam ityuktam Kalpata- 
rt€ nd, V i jTidnes*x^ar a- Apararka -STdapdni-prabhrtibhisiu 

pramdnativena parigrhJtam* Yuktam ca etatX 
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47, /. 27. Justice and Good Conscience 

The rule of equity and good conscience is implicit in the 
dicta of Mann and Yajnavalkya on the feeling of satisfaction, 
which the good get ” {Sddhundm dimanastustih^ Manu, II, 6) and 
what one finds to one"s liking {svasya ca priyamdtmanalt)^ (Manu, 
il, 12, and Yajfiavalkya, I, 7)* To guard against caprice being 
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taken as equivalent to conscience, the commentators explain that 
the satisfaction should be that which only those who are both 
learned in the Vedas and righteous feel, thereby relieving each man 
of the privilege of deciding what he should do according to his 
likes and dislikes. Medhatithi points out led. Jha, I, pp. 6S-69) 
that the trustworthy character of such learned and good men is 
the guarantee of its not being misused. ‘‘ When the learned and 
good feel satisfied as to the righteousness of an action, it must 
be taken as right, because such men tvili never feel satisfied with 
anything that is wrong.” 

But equity and good conscience can not over-ride clear law' 
or revealed text. This is made clear by Vish-arilpa {YajTia,^ 

I, 7, voL I, pp. 13-27) who points out that the satisfaction which 
one feels should not be in action 'which runs counter to Vedic 
injunction, or smrti or is due merely to fidgets. Kuliuka {ManUy 

II, 6) lays down that ‘‘ self-satisfaction ” is authoritative only in 
regard to matters in which an option is open, following the Mitak- 
sara which rules that the rule of satisfaction applies only to cases 
in which there are several lawful alternatives open, one of which 
has to be chosen. This is also the view of the Smrticandrika 
(Samskarakanda, 5). 
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47, 1. 29. Insight or Intuition {Yukti) 

The application of reason, or the power of inference to the 
resolution of diflSculties in evidence is suggested in the law books 

YajSavalkya, ll, 212. Visnusmrti recommends the appli- 
cation of reason {yukti) to the determination of the genuineness of 
documents. Vyasa, Prajapati and other writers advocate the use 
of yukti for the proper construction of documents. But the most 
powerful advocate of the application of yukti is Brhaspati. Over 
and over again he says (XXVI, 4, 49, 50 in Vyavdharakanda) that 
the determination should be in accordance with intelligent apprehen- 
sion {yukti) as otherwise there will be disaster : 

Yuktya vibhajantyam tat, anyathd anarthakam bhavet I 
20 
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He the disastrous effeci of the failure to apply yukti 

to Je:er:u:r.e whether one is a thief or notj a good man or noty 
by the conde iination of the sage iMandavya for theft : 

CitMrO’iicaiiro stfdJrcasadhuh jdyaie vyavakarataJi 1 
Yuktim vind vicdrcna Mandavyas^^coratam gatah ii 

I, 116) 

He wouid apply it to detennme the preference in cases of conflict 

of laws : 

Dharmas*dsira-virodhe tu yukfi yukto vidhih sniftah 1 
(i6. IX, S) 

He denounces vigorously in a famous verse dependence on the 
letter of the written law {s^dstra f.e., smrti) without an intelligent 
conception of the spirit through yukti : 

Kevalam s^dsiram-ds^ritya na vaktavyo vinirnayah I 
Yiiktidiine vicdre tii Dharmadidnih prajdyate 

- {ibid., I, 114) 

A decision should not be arrived at by solely depending on the 
s^dsira, for, in an enquiry devoid of the application of reason 
iyukii)t there is destruction of Dharma.” 

It is natural that with such powerful sanction as Brhaspati’s, 
King Somes'vara should enjoin the magistrate to award sentences, 
not by mechanically following smrti precept, but by the exercise of 
his own reason (yukti) : 

Pramdne nis^ciiaivdpi divyair vdpi vicdrite 1 
Yuktyd dandam nrpa^i kurydf yathU dosdnusdratah 11 

Mdnasolldsa, ed. Gaekwad’s Oriental Series, v* 1286- This is a 
conspicuous illustration of the extended scope of the application of 
yukti by a king of the twelfth century. 
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48, L 2, Acceptance of the Usages of Pratieoma Castes 

Todardnanda and Vtramitrodaya, Vyavaharaprakas^a, (ed.. 
Jivananda, p. 120) cite the following verse from Katyayana : 
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Prafilo^na-prastifesu tatha durga-nivixsisu ! 

Virtiddham $tiyaiam prchuh tarn dhannam na vicMajet iS 

i.e, ** -‘The King) should not disregard the fixed rules of conduct 
among those who belong to the praitlotna castes and among the 
inhabitants of the forts (or inaccessible mountain places) even if 
they are opposed (to rules of smidid ” (Trn. Kane, Kdtydyana^ 
1933, p. 125.) 

The rule in a slightly different form is cited by Laksniidhara 
in Vyavalidrakalpatarii as from Briiaspati : 

PratilomaprasTitdnam tatha durga-mvdsindm I 
Sdstravad yatnato raksyd sandigdkau sddlianam tu sd SI 
One of pratiloma birth ivas deemed so degraded that to call a 
person 3 . pratiloma j a was an offence {YajTiavalkya^ II, 207.) 
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48, IL 5-6. The Usages of the Good S'udra 

hlanu gives the sources of Dharma in the following sloka : 
Vedo akhilo dharma-mtllam Smrti-snle ca iad^viddm^ 
Acdras^caiva sddliund^ii atmanastastireva ca I! 

Bueliler translates the verse thus : 

‘‘ The whole Veda is the (first) source of the sacred law*, next 
the tradition, and the virtuous conduct of those who know the 
Veda (further), also the customs of holy men, and (finally) self- 
satisfaction.” (S.B.jB., XXV, p. 30.) 

Medhatithi construed “ the practice of good men ” (sddhmzdm 
dcdrah) with “ learned in the Veda ” {tad-vidam)^ and correlated 
goodness and Vedic learning, confining valid usage, as a source of 
Dharma, to those who combined both, i.e. Brahmanas, The com- 
mentators following him distinguished between s^ila (conduct) of 
those learned in the tradition {smrti) and usage {dear a) of good 
men {sddhundm) and held, like SarvaiSa-narayana, that the latter 
was inferior to the former on account of the possibility of incorrect- 
ness of the tradition on w'hich usage was based. That the distinc- 
tion was not perhaps originally intended is evident from the 
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circun'^tan^e that Gautama, (I, 2 5 refers to s^lla < conduct) only, 
\vh:!e iJ-icihayana (I, 4) and \"asistba ‘'I, 5) refer only to usage or 
practrre 'againa and i?cara\ The original belief was that among 
those learned in the Veda and tradition (sfnrtii there could be no 
difthrence between conviction and practice. But valid usage was 
held to be those of Brahmanas only. IMitramis^ra (c. A.D. 1610) was 
the first to make a break by suggesting an alternative interpreta- 
tion. In Vjramiirodaya, Paribhasa-prakas^a, p. 9. (ed Chow- 
khamba, 1S96), he suggested that, as an alternative explanation of 
the verse of IManu cited above, the word “ dcdrah ” should be 
connected with ** Sadhundm,''' when the meaning would be that 
“ even those not learned in the Veda are to be accepted as authorities, 
if they are men free from w^eakness and defects, and in such cases, 
the usage of good S'udras {Sacchudrdh) becomes authoritative. 
Though Mitramis'ra restricted the applicability of such usage to 
S^udras alone, even then, the break he made was definitely 
important, and a concession to the altered times. The passage 
is important enough for full citation : 

** Afhaz^dj ^dcdras^caiz'a sadhunand iti cchedah. Evam ca 
a-'vedaviddm api kgfna-dosa-ptiru^andm dcdraT^ prantdnam* 
Tafhd ca sac-chudradydcarah tat-piitrddin-prati hhavati 
pramanamd' 
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48, /. 10. Supersession of S'istacara by Sadhunam-acara 

In the earlier authorities emphasis is on Sista, explained in 
the Maskari-bhdsya as avagata-veddrthaJt ” (men proficient in the 
understanding of the meaning of the Veda) and sva-dharmd- 
vasthitdh ’’ (men rooted in the discharge of their own Dharma 
(Gautamasmrii^ ed. Mysore, 1917, p. 453 and p. 456). Gautama 
(XXVIII, 49 and 51) rules that ‘ ‘ in cases for which no rule is given, 
the course should be followed of which atieast ten (Brahma:pas), who 
axe well -instructed (in the Veda) f.e. sdstah skilled in reasoning 
and uncovetous, approve. . . . But on failure of them, the decision 
of one s^rotriya^ who knows the Veda, and is properly instructed 
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(in the duties, snail be followed: :n douhtrai cases. (Buebler, in 
S,B,E.^ II 5 1S97, p. 310), 

Baudhayana ?*!, 4-d,) after laying down that the source of 
Dharma, after the \'eda and Sn:rti\ was S'fs/rfcara, proceeds to 
describe the qualities of the s^isfa as “ freedom from envy, and 
pride, the possession of grain for not more than ten days' consump- 
tion, and freedom from covetousness, hypocrisy, greed, perplexity, 
arrogance and anger : ” 

(S' isfahkkalu vigafamaisarali mraliamkarali ktimbhi-dhanyah 
alol updh da mbit a-darpadohha-moh a- k rodha~v iv arj itdlj I 

Vasistha (I, 6 ) defined the sdsfa as ‘‘ one whose heart is free from 
desire’’ {sdstali punali akamatmd.) Vedic learning, ascetic un- 
w’ordliness and saintliness are old qualifications of the sdsta^ whose 
practice or precept was to be follotred where there was no clear 
rule. While re-affirming the position of the sn'sfa as the declarer 
of Dharma in doubtful cases, IManu defines the qualifications of the 
s'isfa (XII, lOS-9) : If it be asked how it should be with respect 

to (points) of Dharma which have not been clearly stated, the 
answer is that what Brahmanas, w'ho are also snsfas^ propound 
should clearly have force. Those Brahmanas are deemed sdstas, 
vrho, in accordance wdth Dharma have studied the Vedas with 
their appendages, and who perceive by the senses the revealed 
texts as reason for distinguishing right and wrong.” The 
appendages of the Vedas are stated by Medhatithi (ed. Jha, 
II, 1839, p. 487) to be the Itihdsa and Parana. To these are added 
the Vedangas by the Smrticandrikd (ed. Mysore, Samskdra, 1914, 
p. 6) and the Mimdmsa^ Smrti etc. by Kulluka. 

Manu’s in function (II, 6 and 12) that the dcdra (custom) of the 
good (sddhunam) or sadacdrah should be regarded {Tantravartikaj 
p, 143) as one of the sources of Dharma must be read with the 
above injunction to refer doubts to snstdh, and the ‘‘ good men ” he 
had in view treated as those fully qualified to be designated snsidh. 
The equation Sisfahy Sddhu^ is accepted by the commentators and 
digest makers, like Vijnanes^vara, Kulluka and others {Mitdksardy 
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I, 7, and Maiiii, 11, 6) but the tendency is to both limit and broaden 
the old concept of the authority competent to decide doubtful cases. 
Thus, Vish'arupa (c, A,D* 900) (commenting on Yajnavalkya, I, 7) 
would limit sadacara to religious and spiritual, as distinguished 
from temporal or wordly acts of the good men. On the other side^ 
l\Iadhavacarya (c. 1350) gives the po-wer of interpretation as 

sddlmvah ‘To the elders of each family and tribe.” (ed. Bib. Ind,^ 
p. 100 ), and Mitramis'ra gives a purely ethical interpretation of 
s^havah by quoting the following fanciful etymology from 
Visnnpuraiia : 

“ Good men free from all defects are called sat, and their 
practice, ucarana, is called sadacara'" MitramisTa further brings 
the practice of the good S'udra within sadacara, so far the Dharma 
for the last vartia is concerned. 

The supersession is manifestly due to the impossibility of 
finding men with the qualifications laid down for snstah, and is an 
illustration of silent adaptation. 
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48, ll. 10-14, Animus against the Learned S^udra 

As^vaghosa in his V ajracchedika claims that the S^udra Bud- 
dhists were as learned as Brahmanas. The S^udra was excluded 
from Vedic but not from secular studies. Among Buddhists there 
was no exclusion of S^udras from atiy kind of learning, and they 
were eligible even for the monastic life. The Buddhist monk was 
identified with the learned iSudra and much of the animus against 
the former was transferred to the latter, Yajnavalkya (II, 235) 
lays down that he who feeds the S^udra ascetic at religious and 
S^raddha ceremonies is liable to punishment. This is obviously 
aimed against hospitality to the Buddhist monk. Such bitter state- 
ments as that the S^udra who has learned even the alphabet should be 
kept at a distance reflect only the animus against the Buddhist. The 
Buddhist ascetic is described by Kautilya {Arihas^astra, Mysore ed. 
1909, p. 199) as vrmla-prcwrajita — Le. S^udra ascetic. 
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!Manu’s bostility towards the Sudra is primarily towards the 
iearaed Sudra, the controversialist, claiming equality and freedom/* 
(Jayaswal, Mann and YdjTiavalkya, p. 92.) 

2Iaiiu’s references to *‘Sudras who assume the marks of the 
twice-born'' ^Sudranzs'ca dvijadinginalt i IX, 224) and heretics 
{Pasandinah, IX, 225) as well as those who follow prohibited 
pursuits {VikarmasihdJi^ IX, 225) are to Buddhists. In XII, 95 
Manu alludes to them as those outside the Vedas 
The Visnuptirdna condemns the village mendicant and Jaina 
ascetic {Grdnia-ydjaka nirgrantho hahudoso durdsadah). The 
Sat-frinisanmata, ed. Chowkhamba, p. 174, rules that a bath with 
clothes on is the prescribed purification w'hen one touches Baud- 
dhas, Pas^upatas, Jainas, Lokayatas, Kapilas, and the twice-born 
”who follow" forbidden pursuits. 
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48, IL 17-28. Limits of Aryavakta 

Baudhayana (I, 2, 10) lays dowm the limits of Aryan occupation 
and indicates the areas w’hich one can visit only subject to penance : 

Prdg-Adcrrs^andt, pratyak-Kdlakavandty daksiiiena-Hima- 
vantam^ ndak-Pdriydtram ^ etat Arydvartam, Tasmin ya 
dcdrah sa pramanam, Gangd-Y anmnayor-atitaram ityeke. 

Athdtra Bhdllavino gdthdm uddharanii : 

Pas^cdt-sindhur-visarant Suryasyodayanam pnrah I 
Ydvai Krsno vidhdvati tdvaddhi brahmavarcasam H Iti : 
Avantayo-Anga-MagadJidh Surdstrd Daksindpathdh 1 
Updvrt Sindhti-Sauvtrd ete samktrna-yonayah-^l 
S^raUdn Karaskardn Pundrdn Sauvlrdn Vangdfi Ka- 
lingdn 

Prdmmdn iti ca gaiva punas-stomena-yajeta-sarvaprB- 
thayd vd. 

Athdpy uddharanii : 

Padhhydm sa kurute pdpam yah Kalingdn prapadyafe I 
Rsayo niskrtim tasya prdhur-V ais^vdnardm havih, II 

(I, 2, 16.) 
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It iviil he seen that the areas which Baiidhayana excludes from 
ArSiiVi^riiT are the Punjab, ^Magadha, Anga, \’ahga, Gujarat, Sindh, 
the lands south of the Vindhyas, as well as Rajputana and Malwa 
north of the range. 

S^ankha-Likhita lay down : 

Pmk-Sindhu-Saiivlmt, daksinena Himavafaht pascM 
Kdmpilydt^ udak Pariyatrat^ anavadyam brahma- 
varacasanu 

They thus exclude the lands of Sindh and Sauvira (Kathiawar 
»aiid Gujarat). 

Paithlnasi lays down : 

A-Htmavatah, A-ca Kumaryah Sindhur-Vaitaram-nadf- 
Suryasyodayanam purah ydvad-vd krsna-mrgo vicarati 
taira Dharmah caUispiddo hhavati^ 

The lands described as the eastern limit include Orissa. Baudha- 
yana (as quoted in Vlramitrodaya^ Paribhasa-prakas^a, p. 58) adds 
that he who visits Anga, Vahga, Kalihga, Magadha and Sauvira 
except on a pilgrimage must undergo new samskdras (punas- 
samskdram arh^tij, 

Manusmrtij II, 22-23, lays down that the Aryan country runs 
from sea to sea, east and west, and mountain to mountain, f.e. the 
Himalayas and the Vindhyas, north to south. He adds that where 
the black antelope naturally flourishes the country must be deemed 
fit for sacrifices, and the lands (where it does not) as those of 
barbarians. 

A-samudrdttu vai purvat^ d-samudrdftu pas'cimdt I 
Tayorevdniarm giryoh Arydvartam vidur-^buddh II " 
Krsnasdras-tii carati mrgo yatra svabhdvatah i 
Sa jTieyo Yaj%iyo des^o mleccha-des^astu atah-parah II 
The definition of the limits given by the Bhallavins, a school 
of the Samaveda, is quoted with approval by Vasistha (I, 15) : 
Afhdpi Bhullavino Niddne gdihdm uddharanti — 
Pascdt-Sindhur-vidkdraftfj Suryasyodayanam purah I 
Ydvat-krsfjobhidhdvati tdvad-vai brahmavarcasam II 
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That is to say, the western boundan.' of Arya^twria is the 
Indus, the eastern the Suryodayana, and as to the north and south, 
the habitat of the black antelope. 

That the lands which are free for the antelope to roam over, 
for barley and the kas^r grass to grow, and which are full of holy 
places are those which the wise will live in is stated in the Adi- 
purana^ as quoted by the Viramifrodaya (op. czf. p. 57) : 

Krsnasdrair xavair darbliaih cdiurvarnyasTamaistatha I 
Sanirddho dharma-des^as-tam ds^ryeran %dpas‘citah !1 

It will be noted that the emphasis is also on the prevalence 
of the varnasn^ama-dharma in the area. This principle is stated 
explicitly by Visnusmidi 

Catiir-varnya^vyavasthanam yatra des’c na vidyate I 
Tam mleccha-des^am jdniydt Arydvariam-athali-param il 

For other quotations see the Paribhasa-prakas^a of Viramitro- 
daya^ pp. 58-60. Dr. K. P. Jayaswal {Mami and YdjTiavalkya^ 
pp. 27-29) discusses the subject, and concludes that the extension 
or restriction of the area of Aryan usage coincided with the advance 
or retreat of Brahmanicai rule in the land. 
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48, L 32. Apad-dharma 

In times of distress occupations not normally allowed to a 
varna are permitted to its members. These are summarised in 
Manusmrti, IV, 81-104, with specifications of the occupations 
which even in distress a Brahmana should not follow.- Distress 
is held to know no law, and a Brahmana who accepts food even 
from the most degraded is no more tainted ^than the sky by 
mud ’ {ih. 104). YajSavalkya deals with the same topic in the 
section on expiations (III, 35*44). He too holds that afflicted by 
distress and eating anywhere the Brahmatita incurs no sin needing 
subsequent expiation. 

Paras^ara is even more emphatic. ‘‘ During revolutions, {des^a- 
bhahga), foreign travel or exile {pravdsaX affliction (vyasana), let 
21 
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one sa'v'e hiznself first, and then think of performing Dharina. . 
When times of distress ha%'e to fae tided over, one should not thin! 
of purity or proper conduct is-aucacara). He should subsequent!} 
perform expiation (when the pressure is past) and act according 
to Dlianiia ” (VII, 41 and 43). Again, he holds that “ the Brahmans 
who eats in the house of a S'udra in a time of distress is purified bj 
his mere feeling of regret or by muttering the drupada ” (XI, 21), 
This exemption applies only to periods of distress as the food of the 
S'udra is held to be capable of making a Brahmana lose his caste 
{XII. 32). 

For other texts on Apad-dharma see Apastamha, 20, 10-21 ; 
Gautama \ III, 1-26 ; Vasi^ha, II, 22-29 : Haudhdyana, II, 4, 
16-21, and Visnu, II, 15 and LIV, 18-21, and the commentaries on 
the relevant passages of Manu and Yajnavalkya. The principle 
was capable of considerable extension, the only restriction being the 
avoidance of those occupations which were specifically named as 
inadmissible even in times of distress, i.e., when one could not 
live by following his varita occupation. 
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49, IL 1-2. Voyages and Visits to Prohibited Areas 

Baudhayana (II, I, 1-2) places sea- voyage {^samudra-sam- 
yanam) at the head of a number of offences which cause loss of 
caste ipaiantyani) which are only less heinous than the inexpiable 
sins {mahapatakdh)- But he also mentions sea-faring as one of 
the special customs which are allowed to the people of the north 
(I, i, 2, 4. Athottaratalt ... satnudraydnam itt), but he rules 
that if the special practices of the north or the south are put in 
force anywhere else, it would lead to sin (I, i, 2, 5). Manu 
(III, 158) forbids sea-voyages by implication by laying down that 
those (dvijas) who do so should be avoided, (varjaniydh prayat- 
natah. III, 166). Apparently the sea-trade for which he provides 
no fixed rates for conveyance, were to be undertaken by others. 

In the Brhannaradlya-puram (cited in Dharma-Pradipd, 
1937, p. 50) it is implied that the re-admission into their vartia of 
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those T;ho had gone on sea-vo\'age5 was allowed before the Kali- 
yugaj because they a.re stated as disallowed '^varjjahj in the 
Kahyuga : 

S an : ad r a ’ 2 ^^ Gir a -ST tk a rah k a a nd a! ii-vidhd ra h mu ^ 
Dvijdndn: asavarnUsu kdnxasupagatani tafkd iS 
Devaracca siitotpaftili madhiiparke pas'orvadkah 3 
Mdmsddaiiam z^athd S'raddhe vdtiaprastds^ramastathd I! 
Dattak.^atdydh kanydydh ptinardanani parasya ca ! 
Dlrgha-kalam brahmacaryaw naramedhds^vaniedhakau i! 
JIahdprasthanaganianam gomedhas^ca tathd niakhah I 
Imdn dharmdn Kaliyiige varjydndhWi mantsinaJiA^ 
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49, IL 6-S. Relaxations of Yuga-Dharma 
Paras^ara (I, 33) lays down : 

Yuge-yuge tii ye dharmah tatra tatra ca ye dxnjah ! 

Tesdm nindd na kartavya yugafiipdhi tc dvijdh. It 

This indicates that rules are to be different for the different 
cycles of time The principle is that duties will be propor- 

tioned to the capacity of men in different cycles, it being held that 
there is a deterioration of capacity and power from the first to the 
fourth yaga, and in the fourth yuga itself with the lapse of time» 
Many rites like the sacrifice of cows and the doing of many acts by 
ancient sages, which now perplex us, are due to the superior potency 
of the people of those ages. The point is brought out by the 
Sloka Apatamba : 

Tesam tejo-vi&esena pratyavayo na vidyate 1 
Tad-anvihsya prayunjanah sidatyavarako narah It 

The point is brought out by Brhat-Paras^ara : 

Ytige yuge tu ye dharmah tesu dharmesu ye dvijdh 1 
Te dvija navamantavya yugarupa hi te dvijdh H 

A long catalogue of various practices, which are now condemned for 
the Kali-yuga, is given in the extracts collected on pp. 50-56 of the 
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recent]}" published Dharmapradipa (Calcutta, 1937) from the 
Puras^ara-Madhaviya, ed. Islampurkar, I, i, pp. 12S-142. 

The reductioE of the ancient rigor of dut}” to women and the 
men of the different castes is illustrated by Paras'ara's chapters on 
purification. married women is prohibited from performing 
x^ratas {xows necessitating austerity) as by doing so she would 
diminish the longevity of her husband (I\b 17). A married wmmen, 
who has lost her husband by flight, death, or by his sanydsa, or 
impotency or becoming an out-caste, is eligible for re-marriage 
(IV, 30). The S'udra need not observe fasts {to secure purification 
for a sin), as by making a mere gift he can secure the result. 
(VI, 51, repeated in XI, 28.) 
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49, 10-12. Relaxation of Duties for STdras and 
Women 

Sri Bhagavata rules : 

Strf-S'iidra-dvijabandhundni frayo na S'futi-gocara 1 
Iti Bhdratamdkhyanam mtmind krpaydhrfam li 

^ For women, Sandras and degraded Brahmanas access to the 
wWa is shut and the compassionate sage has provided for them the 
Mahabharaia instead/ Commenting on this dictum, Mitramis^ra 
states {Parihhdsd^ p. 37) that the knowledge of Atman which the 
Veda will give can be equally furnished by the epics (Puranas).. 
S'udras and women are entitled to knowledge of the Atman 
but not through the Vedas. He quotes another Pura^a to the 
effect that the devout S^u^a acquires true knowledge through the 
reading of the Puranas and that according to some sages there is 
I^rity between women and Sandras : 

Asti smdrasym s'us^rusoh purdnenaiva vedanam 1 
Vadanti kecin tnunayah sirtfidm s'udra-samanatdm H 

Like others who die at Ka^i they obtain mukfi by death there. 
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49, IL 12-15. Upaxavana for Women 

Dr. A. S. Aitekar in his PositioJi o/Wonieii in Hindu Cwilisa- 
fiouj 1933, shows that originaih’ girls had upanayana performed 
for them like boys, and performed the daily Sandhya rites, as Sita 
is said to have done in the Sundarakanda of the Ramdyan€f 
(XIV, 43), lilitramisYa in his Samskdra-prakas a fpp. 402-405) 
deals with the question of upanayana for women. Harlta is cited 
to show that women are of two classes, Brahmavadim and 
SadhyovadhTih ; the former has the sacrificial fire, study of the 
Veda and alms wdthin her own house ; the latter has upanayana 
done when marriage is nigh, and then the wedding is celebrated. 
Yam a is quoted to show that in past ages iptird-kalpe) girls used 
to have the girdle of upananayana {mauTijt-bandhanam)^ study of 
Veda, and the recitation of the Savitri, when their fathers, uncles or 
elder brothers used to teach them, and arrange for their daily 
begging within the house itself, but the girls w'ere to abjure the 
wearing of the antelope skin like the boys, and matted locks. 
The reduction of the duties of women, or as staiusj as modern 
observers may view it, is seen in Manu : 

** The samskdras, which are done for boys writh Vedic mantras 
should be performed for girls without \^edic recitation ; the comple- 
tion of the samskdras for girls is for the protection of their bodies- 
It should be done in proper time and form 1 ” Manu rules that 
for girls marriage should be regarded as the substitute for upana- 
yana^ as a Vedic ceremony, the service of the husband as equal 
to living in the house of the Guru^ and attention to domestic 
duties as tantamount to attention to the sacred fire. Her associa- 
tion in all karma gives the wife an equal part in them with the 
husband, even though her function is passive. 

As late as about 150 B.C. the freedom given to women to 
perform Vedic rites is illustrated by the Nanaghat inscription 
of Queen Nayanika, widow of S'atakarni I, who states that 
she lived the life of brahmacarya (after the death of her 



r.? fr.illif’:,! rLrJ.u %’:doT" :? enjc.ned :o livey and 
ih:*: “ri'firniei the e?tTjhr;>r;n: and *4sn\7.;:cviVHtr sacrifices. 

rhieiher her ciahtt rehaies to *'er assocfation in these sacrifices 
as P.ranr-darhdc ‘serhcr *;ne£n rvith her husband, tvhen 
penormed them, or bv herself, as Dr. Altekar holds fop. cit. 
p* -i"^5) It Is hard to sa}’, bu: the probability is in favor of the 
former view, as her description of her own iife lits in with the 
Branniatiic ideals of the virtuous wudow. 
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49, IL 16-19. Reduction of Stringency of Rules of Taint 

The rules of purification fsmddhij were made less stringent 
in the later smrtis like Paras^ara’s, and the rules about the acquisi- 
tion of taint ( dosa) necessitating purification were made easier, by 
application of the principle that wnth waning power and the passage 
of cycles of time, men required more lenient construction of oflFences 
and expiation. This is illustrated by the rules regarding untouch- 
ability following either one’s varna or some special act. 

Thus, according to a sdoka cited in Dharmapradtpa (p. 150), con- 
tamination which arises even from conversation with a low-born 
person or an out-caste ipatita) in Krta-yuga, from touch in Treta- 
yuga, and from eating his food in the Dvapara-yuga, arises in 
the Kali-yuga only by actually doing the forbidden act. Paras'ara 
ruled that the sin of as (association with these guilty of the five 
inexpiable sins {mahu-pataka) can be removed hY 3.vrata. Another 
dictum states that the sin of touching a Candala is removed by 
looking after the taint at the Sun, {ib. p. 152) ; {Ca nddlaspars^ane 
sadya adityam avalokayet.) Similarly, in the Krta-yuga, one had 
to leave the country in which there were out-castes and sinners ; in 
Treta-yuga, it was deemed enough if one left the village in which 
they were found, and in Dvapara-yuga the particular family con- 
cerned ; but in the Kali-yuga, it is enough to leave the actual 
perpetrator of an offence. At the same time, certain general ex- 
emptions from impurity by touch were given. Thus, artisans. 
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cuirivalorsj physicians, sen ants, idasJ-dasiij, kings, and learned 
Brahmanas are always pure 15S./ In festivais, pilgrimages, 
marriages and sacridces, there should be no consideration of purit3' 
or impurity following touch tp. 151.1 The literature oi s^ttcidlii, 
which is treated elaborateU* in the later snirtzs and uibandkas 
(digests), illustrates the principles suggested in the text. 

Yajhavalk^’a (III, 23-29) la\'S down automatic purification 
(sadyas^-s^aticani) in the following cases : 

Rtvijdm dikstfdndm ca yajTiJyam karma kurvatam ! 
Satrl-vratt-hrahmacdri-datr-brahmaviddni tathd 
Dane vivdhe yajTie ca samgrdme desmzn'plai^e ! 
Apadyapihikastdydm sadyas^-s^aiicam vidhlyate 

Other dicta against the occurrence of impurity" in certain cases are 
indicated in the following rules of Paithinasi and Angiras : 

7. Aiha deva-pratistdydm gana-yatrddi‘karmani ! 

Sraddhddau pitr-yajTie ca kanyd^dane ca no bhavet H 

2. Rdjya-nds^astn yena sydt vind rdjtid sva-mandale I 
Praydsyatasca sajngrdme home prdsflidnike sail H 
Mantrddidarpanair-vdpi prajdndm S'dnti-karmafii ! 
Go-mahgalddan vatsydnam krsi-kdldtyaycsvapi H 
As^aiicam na bhaveldoke sarvatr-dnyatra vidyate 1 
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49, Ih 19-20. Relaxation of Rule for Age, Infirmity etc.. 

The' rule of Cyavana (cited in Dharmapradipa^ p. 158) illu- 
strates the equitable rule lowering the amount of expiation in 
the case children, old persons and women : 

Bala-vrddha-strindm ardham prdyascitiam ; A sodas^dt 
bdlalt ; saptatyurdhvam vrddah ; 

Similar exemptions exist in many other sections of Dharmas^dstra 
for these three classes as well as persons who are ill. 
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5':'. I-j. Struggles of Ehaktiojarga Adherexts with 
Shartas 

The srrucrgles of the saints of the Bhakti-marga with the strict 
adherants of Dhannas’astra are recounted in Hindu and S'aiva 
hagiology. To begin with, the saints were not of the first varna 
and accordingly had no right to teach religion, according to 
strict rule. Again, within the fold of devotees {bhaktaJi} the 
traditional rule of superior and inferior, and the inferiority of women 
for spiritual exercises, was discarded. The saints often attacked 
caste distinctions, e.g. Kablr (R. G. Bhandarkar, Vaisnavism 
Saivism^ 1913, pp. 70, 83), Caitanya’s repudiation of caste in 
admission of disciples, and by the Ucchista-Ganapati sect (p, 148). 
Some of them scoffed at the rites prescribed by Dharmas'Ustra, 
Thus Xamdev derided fasts and pilgrimages {ib. p. 90) and Tukaram 
follotved suit by condemning mere physical purification and 
mechanical rites (f5. p. 92) Illustrations can be easily multiplied. 
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50, IL 8-12. Emancipation of Individual Earnings from 
Family Control and Joint-ownership 

For the Roman Law of the growth of individual right in 
one’s own earnings through the application of the principle of 
^ecuUum castrense, under which Augustus had conceded to a 
fiUus-f^fnilms on service the right to dispose by testament of what 
he had acquired in the exercise of his profession, so as to give a 
soldier ultimately the right to dispose of all his property, including 
gifts, legacies etc. see J. Muirhead, Historical Introduction to 
Roman Laxi\ 1899, pp. 322-323, as well Sir H. Maine’s Ancient 
LaWt od. Pollock, p. 149* 

The Hindu Gains of Learning Act (Act XXX of 1930) provides 
that notwithstanding any custom, or rule of interpretation of Hindu 
Law, no gains of learning shall be held not ter be the exclusive 
property of the acquirer. It has set at rest the old controversies 
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about the application of the rules of Manu fIX, 206) and YajSa- 
valkya (II, 118-119/ and the comments thereon, supported by 
citations from Xarada, (p, 190 ed. Jolly) verse 10, Vasistha (17, 51) 
Katyayana (ed. Kane, vv. 866 to SSO) Vyasa etc. The course of 
evolution in freeing individual earnings seems to have followed, 
as in Rome, the freeing ohSaurya-dhanam {the earnings of valor) 
and vidyd’dhanam (the gains of science or learning), so long as they 
were not acquired by the use of family property, from the common 
estate liable to partition between co-parceners, and then extended 
by analogy to the fees of the sacrificial priest, gifts (dand), commer- 
cial or trade earnings etc. The discussion may be followed in 
VyavaharamayukJta (ed. Kane, pp» 124-12S)* 
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50, U. Reduction in the ^Number of Valid Marriages 
The recommendation of Gandhaiwa unions for ksatriyas wras 
a recognition of realities, as kings often added women to their 
antah-pura, after seduction. Inclusion of the form under marriage 
was in the interests of the girl. Later on, the disfavor into which 
it fell, owing to misuse, led to the rule that even a Gandharva 
union should be subsequently sanctified by a formal celebration, 
with religious rites. See Altekar’s Position of Women in Hindu 
Civilisation^ pp. 34-58. Poets like Kalidasa invested the Gan- 
dharva union with a halo of romance, but it is probable that it was 
not accepted except as an unpleasant necessity, since the subsequent 
form of marriage ceremony would be of one who was not a virgin 
{kanya). Commentators were hard put to explain away the rale that 
the brifle should be a virgin, and had to interprete kanydy as 
merely a term for the bride . The old approval by Baudhayana 
of the Gandharva form, on the ground of ‘ its naturally being the 
sequel to love ’ {Snehdnugatatvafi I, II, 13, 7) gives place to 
restriction of it to the military caste and to the imposition by 
Levala, for example, of a subsequent marriage ceremony : 
Gandharvesu vivdhesu pimar vaivdhiko vidhiJt 1 
Kartavyas'ca iribkir varnaih samayendgmsaksikah 11 
22 
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Devala provides for the marriage for the first three varnas,, 
implying that for the last varna the confirmatory religious cere- 
mony was unnecessary (vide, commentary on iManu, \HI, 226). 
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50, //. 16-17. Adoption 

From brief rules in the older smrtis of a vague nature 
{VastHtJai, 15, 1-10, Baudhayana-parisnstha, S.B.E'., XIV, pp. 334- 
336) a mass of discussion has grown on the topic. The valid 
s^astraic justification for adoption is the necessity for a man to 
have a male child to perform his obsequies, and save him from 
failing into the hell, Put. A man without a son is therefore in 
distress (dpadi). On the other hand parents in poverty may 
want to give away their sons to childless men who ivould bring 
them up, and perhaps give the sons property, which they can 
not obtain from the natural parents. This also is distress (dpad)^ 
The power to dispose of a son is a remnant of the old jpatrza 
poiestas, for which there is sanction in the story of S'unas's'epa, 
told in the Aiiareya Brahmatia, whom his father sold to King 
Haris'candra under pinch of poverty. The power to give away a 
son is limited, as the act is justified, by religious necessity of a son. 
Hence the rule that an only son cannot be given away in adop- 
tion. A device for defeating this rule may perhaps be seen in 
the recognition of a son belonging to “ two fathers ” {Dvydmusyd^ 
yaita). The filiation of an adopted son with the rights of rever- 
sioners has to be reconciled ; and this leads to the rules of consent 
of such reversioners. As adoption is a creation by a magical act 
idattahoma) of a new son, the principles of consanguinity and 
conformity to probability of parentage, if the son can have been 
a real son, arise. The disputed rule of the Kalika-purana as to 
the invalidity of adopting a boy, whose cudd-karma (tonsure) and 
initiation (upanayana) are already over, is perhaps an attempt to 
tide over the difficulty of adoptions by young men in articulo 
mortis. The whole structure has been built up by legalists. 

See Ganganath Jha, Hindu Law in its Sources, II, 1933„ 
pp* 217-219 ; and, Jolly, Law and Custom, ed. 1928, pp. 156-166. 
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50, IL 18-32. Status of Women (General) 

See my Ancient Indian Economic Tkonghfj 1934, 53-54, and 
Altekar’s Position of Women in Hindu Civilisation^ passim. 

In Hindu law a woman is always nnfree or dependant, and 
is the terminus of the family. Gautama enunciated the rule 
{XVIII, l) Asvatantrd dharme stri. 

See Manu^ V, 147-149, and IX, 2-3 ; Yajnvalkya, I, 183, 186 ; 
Visnu, 25, 4-6. 

See also Gnrudoss Banerjee, Hindu Law of Marriage and 
Stridhana ; Jolly, History of Hindu Law, pp. 76-81, and pp. 226, 
259 (history of female property) ; and Jayaswal, Mami and YdjTia- 
valkya, pp. 225-235, and pp. 256-261. 
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50, IL 20-25. Workhouses for Destitute Women 

See Kautilya, II, 23, p. 114: 

Yds'ca aniskdsinyah prosita-xndhavd nyaugd kanyakd va 
aimdnam bibhryult ; tuh sva-daslbhih auusdryasopagr- 
aham karma kdrayitavydh ; svayatn dgaccantinam vd 
sufras*dldm pratyusasi bhdnda-vetanavinimayam kdrayet, 
STitra-pariksartha-mdtram pradipah. 

Striyd mukhasandars^ane anya-kdrya-sambhasdydm 
purva^sdhasa-dandah. 
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51, IL 1-2. Wife Shares in Husband’s Punya 
Apastamba (II, 16-19) : 

“ No division takes place between husband and wife (16). For, 
from the time of marriage, they are united in religious ceremonies, 
(18) ; likewise also as regards the rewards for works {karma) by 
which spiritual merit is acquired, and with respect to the acquisi- 
tion of property.” (Buehler, S.jB.S., II, pp. 136-137). 
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51, //. 5'10, Brhaspati on the Rights of the Wife 

See Brhaspatismrti (ed. Rangaswami, Vyavahara, XXVI., 
92-94) : 

Amnaye snirti-tantre ca purvacaryais^ca stlribhtJi ! 
Sartrardham smrta bharyd punydpnnyctphale sama ff 
Yasya noparatd bhdryd dehardham fasya jtvati i 
Jivatyardhas*arire tu kaiham anyah svamdpnuydi il 

The theory of the identity of husband and wife, each being 
incomplete without the other, is found in a passage of the Vajasa- 
neyi-Brdhmana cited by Kulluka in commenting on Manusmrft^ 
IX, 45. This passage is : 

Ardlio ha esa dtmanah ; tasmdj-jdyam na vindafe, naitdvat 
prajayatCy asarvo hi tavad-bhavafi. Atha^ yadaiva jayam 
vindate^ atha prajdyate^ tarhi sarvo hhavati. Tathd ca^ 
etad-vedavido viprd vadanti — ' Yo hhartct saiva bharya 
smrta ’ 

A man is only half his self. When he takes a wife, he is 
incomplete, and so not fully born. When he takes a wife only is- 
he fully born and becomes complete. So, Brahmanas versed in the 
Vedas declare: ^Verily he who is known as the husband is also 
the wife \ 

The verse of Manu, for supporting which the above passage 
was cited by Kulluka, is worth quoting : 

Efavmieva puruso yajjdyd aimd prajeti ha I 

Viprah prahuh tathd caitat ^ yo hhartd sd smrtdngand ’ H 

The connection between the Vedic passage and the dictum of 
Manu is self-evident. 

The equality of sons and daughters, which follows from ana- 
logy, is stated by Manu (iX, 130) thus : 

Yathaivdtmd tathd putrah, putrena dxihita samd I 
Tasydm dtmani tisfantydyny kaiham anyo dhanam haret H 
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The son and one's self are identical. The daughter is equal 
to the son. So when she, as one’s self remains, how can any one 
else take the estate ? ” 

It is a great progress to this stage from Apastamba fll, 1*^? +) 
w'ho placed the daughter in the line of inheritance after not only 
the sons but the teacher and his pupils. (The sTdra runs Or,, 
the daughter.” Haradatta says that according to some writers 
the succession of daughters is on failure of sons, and that others 
hold that the daughter comes after the pupils of the guru^ who, 
according to an earlier sTdra, inherits on failure of sons and 
sapindas. Buehler holds the second to be the correct interpreta- 
tion of Apastamba’s view.) {S.B.E. II, p. 132, n.). 
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51, IL 11-12. Right of Unmarried Daughter to Expenses 
OF Marriage 

The brother should spend from his share of the paternal estate 
atleast one-fourth on the marriage of his sister. This is the rule in 
both Manu (IX, 118) and YajSavalkya, (II, 124) : 

(а) M. Svebhyo ams^ebhyasfu kanydbhyah pradadur-bhrd’- 

tar ah p^hak ! 

Svdt-svddamsdccaturbhdgam patitdh syur-aditsavah 1! 

(б) Y. Asamkrtdstu samshdrya bhrdtrbhih pTirvasamski^dh t 

Bhagiiiyas^ca nijddams^di datfvdms'am tu turiyakam H 

The rule of proportion laid down here was capable of different 
interpretations, and, as described by Dr. Altekar {loc- cit., p. 290- 
291), might lead to anomalies. The intention of the jurists is 
stated by Devala as making provision for the daughter’s marriage 
{Smrttcandrikd, p. 625). Viramitrodaya (Vyavahara, p. 582) 
holds that a brother should spend an amount equal to his share 
if the fourth reserved for his sisters marriage proves insufficient. 
Narada (XIII, 34) rules that a brother should meet the expenses 
from his own earnings if there is no ancestral property : 

Avidyamdne pitrdrthe svdms'amudhriya vd punaTt i 
Avas'yakdrydh samskdrah bhrdtrbhih plirvasmnkrtaih ii 
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Tiiat tbe marriage expenses of the daughter were a charge on 
the family was established in Kautilya’s timcj (p. 161) : 

Sanfih4,^fa-saHiam asannivi^febJijo naivesmnikain dadyuh : 
kauyabhya&^ca pradanikam 

i.£. “ Brothers who are unmarried should be given as much as the 
cost of marriage of the married brothers ; and unmarried daughters 
shall be given what is payable at their marriage.” 

Kautilya logically includes dow-rj" in marriage expenses. 
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51, IL 17-19. Marriage an Obligation to Woman 

Brahmanism laid stress on the value of married life for the 
due performance of religious rites, and the status of the householder 
igrJn) was ennobled. This is indicated in Mamismrti, II, 77 : 

Yutha vayimi samds^ritya vartanfe sarva-jantavah I 
Tathd grhasfham dS'Htya vartante sarva ds*ramdJj^ II 

Hence, the Taittrlya Brdhmana (II, 2, 2, 6) declared that the 
wifeless person (widower or bachelor) was without yajTia {a-yaj%i- 
ko vd esa yo apatnzkah). The Mahdbhdrata {Adi. 114, 36) told 
■a story to the effect that the husband-less woman was sinful- The 
obligatory nature of marriage to women is illustrated by a verse of 
Yamasmrti to the effect that a father should give a grown up 
maiden in marriage to a good man, if available, and if not even to 
a bad man : 

Dadydt gunavate kanydm nagnikam brdhmacarine ! 

Api gunahlndya noparundhydt rajasvaldm H 

r 

The praise of the wedded estate is thus made by Vasistha : 

Grhastha eva pravrajet, grkasiha stuyate yafah I 
Caturndm as^rammidm tu grhasthastu vi&nsyate H 
Sarvesdm api vai tesdm veda-smrti-vidhdnatah I 
Grhastha ucyafe s^restah sa trtn etan hihharti hi II 

The upanayana of women was prohibited by Yajnavalkya (I, 13) ; 
and their rites upto marriage were to be done without Vedic 
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mantras, llarriage was the samskara for %vomenj and it was to 
take the place of npanayana^ according to ?danu (II, 67) : 

Vaivahiko vidkih sirlndm samskdro vaidikah snifdah ! 
Patiseva guror-vdso grhdrtho ag^iiparikriyd^^^* 
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51, IL 20-24. Alleged Buddhist Influence in Securing 
Sex Equality 

Dr. K. P. Ja^'aswal, Mann and YdjTiavalkya^ pp. 234-235,. 
argues that the mind of the Brahmin lawyer was touched by the 
inferiority of women as compared with men in inheritance etc., 
because the Buddhists recognised the right of women equally with 
men to entry into the monastic order. The assumption is incorrect*. 
Hinduism does not make women spiritually inferior to man, even 
though it does not encourage spinsterhood or asceticism for women.. 
Jainism made a distinction bet%veen the spiritual capacity of 
man and woman (E. W. Hopkins, Religions of India). That 
the ascetic life should not be undertaken by girls without due 
spiritual urge was the Hindu view. The Elahdbhdrafa mentions, 
a woman, named Sulabha, who practised austerity and remained 
unmarried so as to achieve salvation (XII, 325, 103) : 

Sdham tasmin ktile jdta bhartaryasafi madvidhe ! 

Vinita moksadharmesu cardmyekd munivratam il 
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51, ll. 24-25. Indissolubility of Marriage 

Divorce {moksci) has to be distinguished from separation 
ifydga). Manu lays down the indissolubility of marriage in the 
following s'loka (IX, 101) : 

Anyonyasya avyabhtcdro bhaved-dmarandntikah I 
Esa dharmah samasena pieyah strf-pumsayoh parah i 

“ * Let mutual fidelity continue till death/ this may be con- 
sidered the highest law for husband and wife.” 
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The survival of the marriage tie even after death is one of the 
inducements held out to women persuaded to commit saii : 

Tisrah-koti-ardhakotl ca yani ro^ndni mannse 1 
Tazmt-hrdam vased-svarga m bhartdram ydnugaccati If 
Vydla-gralil yathd vydlani bilad-uddharate halat 1 
Bvam uddhrtya bhartdram tcnaiva saha modate If 

{Pards^arasmrti, IV, 31-32), 

The rules of Yama, S^atatapa, and Katyayana allowing a girl 
married to an improper person to remarry again, are explained away 
by MadhavScarya {Pards^arasmrti^ vol. I, pt. 2, pp. 90-91) as 
relating to other yugas and as inapplicable to the present times : 

So ayam ptinar-iidvdho yugdntara-visayah, Tathd ca 
Aditya piirdne : 

U dhdydhptmariidvdham jyestdms'am go-vadham tathd 1 
Kalau paTica ha kurvifa bhratr-jdydm kamandalum 11 

Kautilya accepted the rule that in Dliarma-vivdha (the first 
four forms of marriage) there could be no divorce : 

Amokso dharma-vivdhdndnt. (p. 155) 

But if the husband and wife hate each other and agree to release 
one another they can do so. 

The rules allowing remarriage of widows and women whose 
husbands have long not been heard of etc., which were probably 
operative once, have been explained as interdicted for this age. 
Among them is the famous rule of Narada (XII, 67) : 

Nasie mrte pravrajiie klibe capatiie patau 1 
Pancasu dpatsii ndrlndm patir-anyo vidhtyate If 
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51, 27. Condemnation of Prolonged Celibacy 

Dlrgha-brahmacaryam is one of the Kalivarjyas, according 
to Brhun-ndradlya-purana (cited in Dharma-pradtpa^ p. 50) : 
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Dattaksatayah kanyayah pimar-danani parasya ca ! 

Dirgha-kdlam brahmacaryam naramcdhds'vamedhakan 

The relevant clause prohibiting prolonged stud}" and celibacy 
(which are involved in Brahmacarya) is cited from the Brahma- 
ptirafja in Madhavacar^’a's bhdsya on Pards^ara-smrft (voL I, pt. 
p. 133, Islampurkar’s ed.) 

The authors of the Dharma-pradfpa explain that the inter- 
diction of prolonged brahmacarya of 24 years and more pres- 
cribed in the Grhyasutras is impracticable at present fp. 53). 

Manusmrti (III, 1-2) lays down that one should have studied 
the three Vedas, or two, or atleast one before entering the order 
of householder {Grhastas'rama) and that the vow of studying 
the Vedas, must be kept for 36, 18, or 9 years, or until the 
student has learnt the Veda perfectly. Manu’s dictum in regard 
to the duration of brahmacarya is identical w"ith the dicta of all 
smdrtas, with the exception of Baudhayana, (I, 2, 3, 1-5) who 
prescribes periods of forty-eight years, or twenty-four years, or 
twelve years for each Veda studied, or atleast one year for each 
Kdftda of the Veda studied, or till the \’eda has been mastered. 
He cites the Vedic injunction that one should kindle the sacred fire 
when one’s hair has not turned grey {J at a -put rah krsna-kes^o 
agnim ddadhltc^ ‘ lest the duty of offering the Srauta Agnihotra 
be neglected for, as he himself remarks, * life is uncertain This 
extra-ordinarily long period of brahmacarya is taken up by S'abara- 
svamin’s (I, iii, 2) discussion, as the s^ruti (cited) and the smrti 
(Baudhayana) are in conflict. S'abara holds that the smrtt rule is 
invalid, and he is in line with the later smriis which include dirgha- 
brahmacarya among the interdictions of the present age (Kaliyuga). 
Kumar ila attempts a reconciliation by suggesting that the dfrgha- 
brahmacarya rule is for those who are physically unsound and 
not quite fit for married life, but who are unable to remain celibate 
through lack of self-control. A text from the Aiharva-veda is 
cited in support of the rule to which Baudhayana has given his 
adherence, to show that S'abarasvamin’s summary rejection of it is 

untenable. 

23 
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51, 1 . 25. Praise of Grhasthas'rama 

For the panegj’ric on the house- holder’s life see ; 

Manusmrti, III, 77-80 : (Buehler’s trn.) 

“ As all living creatures subsist by receiving support from air 
even so (the members) of all orders susbsist by receiving support 
from the householder. Because men of the three (orders) are 
daily supported by the householder with (gifts of) sacred knowledge 
and food, therefore (the order) of householders is the most excellent 
order. (The duties of) this order, which cannot be practised by men 
with weak organs, must be carefully observed by him who desires 
imperishable (bliss in) heaven, and constant happiness in this life, 
the sages, the manes, the gods, the Bhutas, and guests ask the 
householders (for offerings and gifts) : hence he who knows (the 
law) must give to them (what is due to each) 

For parallel passages, see Vasiqtha, VIII, 14-16, and Vianu. 
LIX, 27-29. 
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52, 11. 1-2. The Widow’s Power of Alienation 

The relevant texts of Katyayana have formed the basis of dis- 
cussion by the digests. These are arranged as under by Mr. Kane 
in his reconstruction of Katyayana : 

AsurSdisu yallabdham strldhanam paitrkam striyd 1 
Abhdve iadapatyanam maia-pitros-tadisyaie H (920) 

That Stridhana which was obtained by a woman from her 
parents in the forms of marriage beginning with the asura is desired 
(held) to go to her iiarents on failure of her progeny. 

Aputra s'ayanam bhartuh pdlayantl gurau sthitd I 
BhuUjtta amaratiat k^anta ; ddydda urdhvam dpnuyuh, il 

(921) 

A sonless widow, preserving the bed of her husband unsullied, and 
residing with her elders, and being self-controlled (or forbearing) 
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should enjoy her husband's property till her death. After her 
death, the other heirs of the husband will succeed to it. 

Svaryate svamini strt tu grasaccliadana-bhagini 1 
Avibliakte dhanams^am tu prdpnoii amaranantikam i! (922) 
Bltohtiimarhati Tdptdms^am guru-snis^rumne rata S 
Na kuryad^ yadi sms^rusam caila-pinde niyojayet il (923) 

When her husband is gone to heaven, the wife is entitled only 
to food and raiment, if her husband was not separated, or she may 
get a share in the ancestral wealth till her death. The widow 
intent on serving her elders, is entitled to enjoy the share allotted to 
her ; if she does not serve her elders, only food and clothes should 
be given her : 

Mrte hhartari bharframs^am lahheia kulapdlika f 
Yavad-jlvam ; na hi svamyam danddhamana-vikraye^^ 

(924) 

V ratopavasaniratd hrahmacarye vyavasthitd ! 
Damaddnarata nityam apufrdpi divam vrajet li (925) 

^ A wife who seeks the honor of the family gets the share of her 
husband till her death ; but she has no power of gift, mortgage or 
sale. A widow engrossed in religious observances, fixed in celibacy, 
always self-restrained, and making gifts goes to heaven, even though 
she is sonless/ 

These rules give the widow only a life-interest in her husband’s 
estate, and they form the foundation of the modern right of the 
Hindu widow to her husband’s estate, and after her the reversioners. 
The rulps are old, as Kautilya (p- 153) lays down identical in- 
junction : 

Aputrd patis^ayanam pdlayantl guru^samlpe sdrldhanam 
dyuhksayai bhunjtta ; dpadartham hi str%dhanam ; urdhvam 
dayadam gaccet. (Ill, 2) 

The rules were interpreted so as to allow the widow to incur 
expenditure of various kinds, e.g., gifts on the ground of the spirit- 
ual benefit accruing therefrom to her and to her husband, religious 
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expenditure etc, The extension is made in Vyavahara-mayukha 
(Kane’s tm^ p. 152) in explaining rule 920 of Katyayana : 

The text refers to a prohibition of gifts and the like intended 
for bards {vandiJs panegyrists (carana) and the like. But gifts 
for unseen (i.o. spiritual) purposes and mortgages and the like 
conducive to those purposes are valid, on account of the rule 
(viz. 925) of Katyayana’*. 

Some of the verses of Katyayana cited above are ascribed to 
Yama by the Sfuriicandrika (Vyavahara, pp. 665 seq.) 

Devanna Bhatta, the author of the Smrticandrika also ex- 
tends the power of the widow to make gifts etc., in spite of the 
apparent limitation of her power : (trn. Krishnaswami Aiyar, 1867, 
pp. 169, 170). 

The competency of the widow to make gifts for religious 
and charitable purposes, such as the maintenance of old and help- 
less persons, being sanctioned by law, the above passage must be 
held as contemplating the want of independence of a widow in 
making gifts etc, for purposes not being religious or charitable, 
but purely temporal, such as gifts to dances and the like. A 
widow thus possesses independent power to make gifts for religious 
objects, and therefore the same author enjoins the constant pre- 
sentation of gifts by a widow for religious purposes. . . . The 
daily making of such gifts will be impracticable if the widow were 
held to possess no independent power. It is hence to be understood 
that the law does not deny the independent power of a widow even 
to make a mortgage or sale^ for the purpose of providing herself 
with the necessary funds for the discharge of religious duties.” 
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52, IL 1-5. Divorce Open to Non-Brahmanas 

C/, Dr. Altekar {op. cit. p. 102 ) : 

“ Divorce went out of vogue only in the higher sections of 
Hindu society. The Sudra-kamalakara^ written in the 17th 
<^tury, expressly permits it to S'udras and other lower castes.” 
B^amalakara rdies on a rule of Narada (not found in Jolly’s edn.) : 
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JS‘a Sudrayafi smrtaji kala^ na ca dharma-xyatikramah i 
Vis^eqato aprasutaydh striydh samvatsarad-vidMh 

The verse ends samvatsarapara sthifih in Ndradlya-Maim- 
samhita^ (ed. Trivandram, 1929) p. 145. 

Kantilya limited divorce to the forms of marriage other than 
the first fonts which were in use by non-Brahmanas only (III, 4 
or p. 155). 

149 

52, ll . 6-10. Kalivarjya 

See Note 128, ante (pp. 163-164) on the relaxations of Yaga-- 
dharma. 

The rules interdicting certain ancient practices on the ground 
of their unfitness for the w’eakened men of the present age are 
generally cited as Kalivarjya and are to be found in the Puranas 
and some of the later smrtis* In the V anaparva (clix, 11-34) of 
the Mahdhhdraia an account of the gradual decline of power and 
dharma from yuga to yuga is described. Some of the practices 
of the ancients may prove repugnant to present day conscience. 
But they should not be condemned on that account. Thus 
Pards^arasmrti (I, 33) : 

Ytige ytige ca ye dharmas fair a fair a ca ye dvijdh I 
Tesdm ninda na kartaya yiiga-rupd hi ie dyijdh H 
Thus, we should not condemn the injunction of Manu (VIII, 
371) that the wife, who proud of her virtues or birth contravenes 
the directions of her husband should be thrown by the king to the 
dogs to be devoured by them. It refers to a different age. 

Madhavacarya collected a number of texts on Kalivarjya and 
these Save been printed in his edition of Pards^arasmrti (I, i, pp. 
131-137) with valuable comments of his own by the late Mahamaho- 
padhyaya Vaman S'astri Islampurkar. Hemadri, Madanapdrijdta 
and other authorities give quotations on Kalivarjya. In the 
recently published Dharmapradlpa (pp. 50-53, and pp. 232-244) a 
list of the inhibitions of the Kali -yuga is given and the 
premissibility of such practices as the remarriage of widows, for 
which smrii sanction may be cited, in the present age, is discussed. 
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The most accessible collection of practices inhibited for the 
Kaliyuga is that of Mr, P. V, Kane, in a paper on Kalivarjya^ 
which he contributed to the Kighth Oriental Conference. He has 
catalogued 49 practices as so forbidden, and stated in each case the 
older authority, enjoining or allowing the practice condemned later 
as Kalivarjya, He holds that the doctrine of decadence as time 
passes is referred to in Rgveda, X, 10, 10, where in the famous dialogue 
between Yama and Yami the former is reported as saying : those 
later ages are yet to come when sisters will do what is not sister- 
like.” The Nirukta implies the decadence in the contrast it makes 
between the intuitive knowledge of Dharma which ancient sages had 
and the later had not : (I, 20) 

SUkqat krtadharmana rsayah babhuvuh te avarabhyo asa- 
ksaikria-dharmasya upades^ena mantran samprdduh I 

The doctrine of decadence is expressed in Apastamba {lly 
6, 13, 7-9) and Gautama (I, 3-4). The idea is that the sages of old 
who committed many transgressions, which are against the s'dstrasy 
incurred no sin thereby, because of their spiritual powers, and that 
if one of the present age, who does not possess such spiritual great* 
ness, commits the same offences he will surely be sinful. 

Mr. Kane conjectures that in the five or six centuries preceding 
the Christian era the theory of the four yugas^ their characteristics 
and of the progressive moral decline from yuga to the yugas follow- 
ing, was fully developed. He also holds that the theory of inhibitions 
of the Kali-yuga began to be current about the fourth century A.D.. 
The yuga theory appears in its full-fledged form in the Mahabharata 
(Vanaparva, ch, 149 and 183), Manu (I, 81-86) and some Puranas^ 

Maisya^ ch. 142-143, Brahma^ ch. 122-123 and Naradlya^ pri 
I, ch 41. The earliest incription mentioning the sins of kali-yuga is 
one of the Pallava king Simhavarman {Epig. Ind.^ VIII, p, 162 : 
Kaliyugadosavasanna-dharma-uddharana-nitya-sannaddhasya). 

Apastamba’s rejection of the old rule of giving all property to 
the eldest son as opposed to s^dstras 

{sfdsirai^ vipratisiddham^ II, 6, 14, 10) 
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may be based on the halivarjya idea, through he does not 
expressly mention it* XJddhara-vibhaga or giving a larger share to 
the eldest son on partition was known to early sinrtis {Gautama^ 
xxviii, 5-7, Bai^dhdyana^ II, 3, 9) and is sancioned by Manu (I, 112 
and 1170, but it is one of the Kalivarjyas. It is noteworthy, as 
indicative of the want of unanimity as regards what is or what is 
not properly prohibited for the Kali-yitga^ that ‘ Medhatithi, after ’ 
mentioning the iiddhara-vibhaga as kalivarjya according to some, 
rejects the prohibition. 

When an authority allows a practice and another condemns it 
two ways of reconciling them, without rejecting the claim of either 
to count as authority, are open : one is to see in the opposition an 
option to follow the one or the other, and the other is to reject the 
older in favour of the newer rule, on the ground that the practice 
allotved by the former is Kali-varjya. 
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52, IL 10-12. Candragupta’s Marriage to His Brother’s 
Widow 

The story is given in an extract from a lost drama of Visakha- 
datta, named Devi-Candragiipta^ which has been discovered in 
fragments in works on dramaturgy like Natya-darpana^ and is 
confirmed by an explanatory passage in S^ankararya’s commentary 
on B ana’s Harsacariia^ which contains an allusion to the slaying 
of the libidinous S^aka king by Candragupta disguised as a woman. 
The story is that the S^aka ruler desired Ramagupta, the elder 
brother and predecessor of Candragupta, to send to his harem the 
queen T)hruvadevi, that Ramagupta pussilanimously agreed and 
sent the queen, whom Candragupta rescued after slaying the enemy. 
According to the M anjus^rimulatantray Ramagupta was killed by 
Candragupta, who married his sister-in-law the widowed queen, 
DhruvadevL (See Jayaswal, Imperial History of India^ 1934, 
p. 35, R. D. Banerji, History of Jndia^ 1934, pp. 168-9, and Dr. V. 
Raghavan’s critical summary of the discussion in Journal of the 
Benares Hindu University^ 1937). 
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52 , 14 - 19 . Gradual Disappearakce of Niyoga 

Kijogti, the custom of a brother raising off-spring for a 
brother on his wife, is accepted by Baudhayana (II, 2, 17, 62,) 
Gautama, XVIII, 4-14, Vasistha, XVII, 14, 55-56, Visnnsmrtz 
XV, 3, Manu, IX, 56-63, 143-147, YajSavaikya, II, 127-128, 
Narada, XII, 80-88, and Harita, IV, 17. In the Mahabharata^ 
we find cases of Niyoga applied to a wdfe, when the husband 
is alive. Later in the Smrtis it is restricted to the widow. Its 
use in the Epic for widows was common (XIII, 12, 23) : 

Narf tu patyabhavevai devaram kurutepatim I 

There was no restriction in the Epic on the number of oflF-spring 
that might be raised by niyoga on a woman. Later, it was limited 
to one son only. The Epic says that Kunti protested against being 
asked to submit to Niyoga more than once {Adi^ 132, 63-64) on the 
ground of contravening Dharma. Earlier, three sons were allowed 
to be raised {ibid. I, 126). It was tantamount, as Dr. Altekar has 
pointed out {op. cit, p. 172), to a virtual marriage as the birth of 
girls did not count for discontinuance. 

Apastamba is the earliest smdrta to condemn it. He held that 
the spiritual benefit would go to the begetter and not the putative 
father (II, 6, 13, S). Manu condemned the practice as animal, 
ipasmdharma^ IX, 66 ff.). The restrictions proceed by limiting 
the duration of niyoga to the birth of two sons {Manu, IX, 61), and 
afterwards generally to one son. The use of the device, if there 
were children already, was interdicted {Baudhayana, II, 20). The 
disposition to use it for satisfying the carnal appetite is condemned 
by Narada (XII, 80-88). The application of it for reasons of 
cupidity is condemned by Vasistha (XVI, 57) : 

Lobhdn-nasti niyogaJt I 

The popularity of adoption as an alternative, and stricter ideas 
of morality, outraged by the practice, led to its being included among 
the KalivarjyaJi in the enumeration of which it usually leads. 
{Dharmapradtpa, pp. 50-53). 
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32, ZL 21-22. Prohibition of Hypergamous Unions 

In NIadhavacarya’s bhasya onParas^arasmrti there is reference 
to the homage due from a pupil to the asavarna or inferior caste 
'^vives of the guru (voL I, pt. i, 328). But such unions are rejected 
in the present age as kalivarjya. Thus the Brhaniiaradlya 
'(cited in Dharma-pradlpa^ p. 50) says : 

Samudra-yatrsvikarah kamandalu-vidlidranam ! 
Dvijdnam asavarnesu kanyasupagatam tathd H 
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52, ZZ. 30. Growth of Belief in Magical Practices 

Belief in the efficacy of magic and witch-craft, which is natural 
in a primitive age, is reflected in the Kautiliya (IV, 3, 4 and 
XIII, 32 etc.) In fact there was wide-spread belief that it was 
■owing to Kautilya’s own powers as a magician that the Nandas 
were overthrown and Candragupta enthroned in their stead, 
Kamandaka, who belongs to the Gupta epoch, alludes to this belief, 
in which he shared : 

Jdtavedd ivdrcisman vedait vedaviddmvarah i 
Y o' dhitavdn ^sucaturah caturopyehavedavat H 
Yasyabicdravajrena vajrajvalanatejasah I 
Papdtdniulatah s^rtmdn Suparvd Nandaparvatah H 
Ekdkz mantras* akty a yaT% s*aktya S aktidharopamah I 
Ajahdra nrcandraya Candraguptdya medinfm H 

Who, '"by his genius mastered the four Vedas as if- they were 
only one ; who, by the blazing thunder-bolt of his magic, completely 
c^overthrew the mountain-like Nanda ; who, single-handed by force 
^of his intelligence (or magical spells) and with a prowess like that of 
the wielder of S'akti (Z.e., Kartikeya, the general of the gods) 
won the earth for Candragupta, delightful like the moon to men.** 

It will be noted that the reference stresses Kautilya’s mastery 
oi the Atharoa-veda, the Veda of spells and incantations. The 
24 
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importance of the for the ro3'al preceptor is indicated 

in the description by Kalidasa of the sage Vasisthaas atharva-nidhi 
{jRazhtivams’a, I, 59). The Mahabhdraia (XIII, 105, 14-45) de- 
clares the roj'al ^j/ro/ziYtr, A%*ho knows the Atharva spells, as worth 
ten acaryas (E. W. Hopkins, Great Epic of India, 1902, p. 380). 
Mannsmrti, which discountenances wrong practices (fdmdcdra) 
alludes to the efficacy of magic (III, 59) when it declares that the 
house in which women pronounce a curse for not being honoured 
W'ill perish completely as if destroyed by magic. Manu also em- 
powers the oppressed Brahmana to “ use in incantations the sacred 
texts revealed by Atharvan and by Angiras ” (XI, 33). Buddhist 
and Jaina monks were forbidden to practise it, but apparently the 
prohibition was ineffective as Vis'akadatta (in the Mudrardksasa) 
refers to its practice by a Buddhist ascetic Jivasiddhi. The in- 
cursions of Shamanist hordes, like those of the S'akas and the 
Kusans, should have given an impetus to the practice of witchcraft. 
Bana describes a weird midnight incantation by Bhairavacarya 
seated on the chest of a corpse in a cremation ground for obtaining 
the position of a vidyUdhara, and the dawn of prosperity to the 
line of Pusyabhiiti, the prince of Sthanes'vara (Thanesar) as the 
reward for protecting the wizard. The Puranas, especially the 
Eaiva, and the tatttras popularised magic. The Eddantbarx and 
the Das'akumdracarita contain allusions to magic and its efficacy. 
The spread of Sakti worship emphasised the popular belief in 
magic, which has always lurked on the country-side. 
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52, 11 . 24-32 and 53, ll . 1-4. SatI or Sahamarana OR 
Anvarohana 

Kautilya condemns suicide of every kind and penalises it by 
post-mortuary punishments, designed to act as deterrents, and by 
punishments for those who defend suicide. The verses of Kautilya 
on the subject are these : (IV, 7, end ) : 

Rafju-s'astra-vimir-vain kama-krodha-vas'ena yah I 

Ghatipifet svayam dtmdnam str% va pdpena mohitd H 
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Rajjuna rajamarge tan candalena apakarsayef ! 

X a smas^anavidhistesran na samba ndhikriydstathd 3! 
Bandhtisdesdm tit yah knrydi prcta-karya-kriya-vidJiim ! 
Tad-gatim sa caret pascat sva-janad’-vd pramncyate !! 
Samvatsarena patati patitena samdcaranl 
Ydjanddhyupanad-yattnad tais*cdnyo apt samdcaran !S 
The reference in the passage to Sati is both implied and ex- 
plicit {stri va pdpena mohitd). Dr. Altekar's statement that 
Kautilya does not mention the custom lop. cit. p. 140) is not 
correct. 

The self-immolation of Kalanos, which the Greek writers 
mention, though of a sage, suggests the existence of similar practices 
among women also. 

Vistiusmrti (C. 100 A.D.) merely mentions the custom as an 
alternative to brahmacarya (mrte hhartari hrakmacarymn 
tadanvdrohanam vd^ (XXV, 14) and adds that a widow by joining 
her husband on the pyre accompanies him (XX, 36) : 

Mrtopi bdndahavali s^akto ndmiganiitm priyam janam 1 
Jdydvarjam hi sarvasya ydmyah panthd virnddhyate H 

The Brahmanical revival during the Gupta period led to its coming 
into prominence. Bhasa has some characters who commit sati^ 
K^idasa knows it, and so does S'udraka as well as of course 
Vatsyayana. An inscription of A.D. 510 mentions the sati of 
the wife of a general killed in battle {Gupta Inscriptions, ed. 
Fleet, p. 93). Harsa’s mother died a sumangalf by burning 
herself before her husband’s death (which is suicide, not saha- 
maranit) and his sister Rajya-s^ri was just saved as she was about 
to ascend the pyre. In the epoch of Rajput dynasties it gains sup- 
port. It is the age of the late smrtis. Critical writers like Medhatithi 
discounted it as opposed to the injunction against suicide. His 
remark on Manusmrtiy V, 156, is worth citing ; 

Pumvat strinam api prati^ddha dtmatydga^. - - . Satydm 
apt pravrttau na dharmatvam, pvam iha (anumarane) api 
na sdstrdyatvam . . . kirn ca pratyah^-s^ruti-virodho 
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aya^n-; aio asiyeva patim anumaranepi striyah prafl- 
scdimh fjha’s ed. I, p. 492). 

Devaiina Bhatta condemns it as iVyavahara, in Smrti-candrika^ 
ed, IWysore, p. 598), as an * inferior dharma^' (nikysfa-phala), 

Bi-na naturally condemned it as the courtier of Harsavardhana 
(a.D. 606-649) in Kddambarl, I, p. 308, ed. Xirnayasagara,) in 
view of the known views of his master, %vhose mother had become 
safi\ The Rdjatarangini refers to many cases of sati in Kasmir 
(VII, 481, 490, 858, 1380, 1486 ; VUI, 448, 1447 ; V, 206). 

‘‘ Tantra writers also joined the crusade. They pointed out 
that woman was the embodiment of the Supreme Goddess, and 
boldly declared that if a person burnt her with her husband he 
w’ould be condemned to eternal hell ” (Altekar, p. 1, op, cit. p.l47). 
Brhaspati describes the pativratd (chaste w- ife) thus : 

Arid drte^ mudite hrsid^ prosite malind krs'd ! 

Mrte mriyeta yd paiyau^ sd strl jtieyd pativratd H 
The description of the wife as dying when the husband dies 
may be poetic ex^geration or a reference to satt, {Sams. 483). 

Apararka marshals the authorities for Sati^ and appears to- 
defend it (see p. Ill, passage beginning ^ Imd 7idrt avidhava'").. 
^The chief smrti authorities in favour of the practice are Angiras, 
Harita and Vyasa. Aparaxka (p. 112) quotes four writers, who 
prohibit brahmana widows from offering sati, and one of them 
curiously is Angiras : 

Yd strt brdhmana-jdtiya mriam patim anuvrajet I 
Sd svargam dtmaghdtena ndtmdnam na patim nayet H 
Paithinas! corroborates the dictum of Angiras and states that 
saha-marana is the rule for others than brahmana wives : 

Mrtdnngamanam ndsti brdhmanyd Brahmas^dsandt I 
Itaresdm tu varndndm stridharmo ay am par ah smrtah H 
Kamalakara Bhatta’s mother Uma committed sati (Kane, 
p. 432). Nllakanta was his cousin. The illustrious example of a 
sati in the family is a proof of their conviction of its s^astraic 
character, apart from verlml defence. 
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Madhavacarya’s defence of Satz\ as not opposed to such \"edic 
precepts as those contained in Isa-upanisad, 3, that those persons 
who commit suicide reach after death a world of intense darkness^ 
named Asuryadoka, is contained in his comment on Pards^ara- 
sznrti, II, 32 (VoL II, pt i, p. 55, Islampurkar’s edn.)* His defence 
is natural, in the Brahmana revival that synchronised with the 
foundation of Vijayanagar. 

The holocaust following the death of Gangeyadeva of Cedi 
at Pra 3 ^ag in A.D. 1038 is mentioned in an inscription published 
in Epigraphia Indica, II, p. 3. 

The sati of large numbers after the death of a ruler came 
to mark social distinction. ‘‘When Ajit Singh of Marwar died 
in 1724, 64 women burnt themselves on his funeral pyre. When 
Raja Budh Singh of Bundi was drowmed, 84 w’omen became safi 
(Tod's Annals of Rajasthan^ II, ed. Crooke, p. 837). “When 
Ran jit Singh of Lahore died, four queens and seven concubines 
ascended the funeral pyre. . , . Three women died -with Maha- 
raja Kharag Singh, five with Basant Singh, eleven with Kis^ori 
Singh, twenty-four with Hira Singh, and 310 with Sucet Singh.” 
(Altekar, op. cit,, p. 155). 
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53, IL 13 to 54, 18. Treatment of Unchaste and 
Abducted or Outraged Women 

Hindu law took a strict view of unchastity, when it was 
voluntajry, whether in man or women. Apastamba imposes a deter- 
rent punishment on the unfaithful husband, by ruling that his 
expiation is wearing the hide of a donkey for six months, and 
begging from door to door in that guise, everywhere announcing his 
offence, (l, 9, 18) : 

Ddravyatikraml khardjinam hahitdoma paridhdya -ddra- 
vyatikramine bhiksamiti saptdgardni caret* Sd vrttih san^ 
mdsdn* 
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The direction to wives to treat their husbands with meekness 
and forbearance is not coupled with any reduction of rigor in the 
treatment of an unchaste husband. 

In the Vedic age, unchaste women were allowed to take part 
even in sacrifices after mere confession {Satapatha Brahmana, 1 1, 
5, 2, 20). The leniency was continued by Vaststha (XXVIII, 2) : 

Svayani vipratipanna . , . na tyajya I 

Kautilya (p. 230) provides a punishment for a man who defiles 
the daughter of his own male or female slave, and makes the 
adulterer responsible for the payment of a suitable nuptial fee to 
enable the girl to be married. He also rules that when a man 
has sexual relation with a woman held as slave on account of 
money due from her, he has not only to be fined but to provide for 
her clothes and maintenance. According to YajTiavalkya^ II, 290, 
a brahmana having intercourse with a slave woman, even though 
she is of lower caste, is to be punished. By a rule of Katyayana 
of general applicability, which is therefore applicable to adultery 
also, women should pay only half the fine that men should pay for 
the offence, and where the penalty is death in the case of men, 
women should be left off with mere mutilation, (v, 487 of Kane’s 
edn.) The concession is on the score of the defenceless position of 
women, which calls for leniency. 

The idea that the man is more to blame than the woman in 
such cases is also implicit in the Mahabharata (XIII, 58, 5) 
rale that in cases of adultery or rape between persons of the 
same caste, the woman should not be turned adrift (tyajya), unless 
she has conceived. 

A wet-nurse (dhatn) is placed by Narada (XV, 73-75) in the 
same class as the mother, mother’s sister, mother-in-law, maternal 
uncle’s wife, paternal aunt, pupil, sister’s female companion, 
daughter, preceptor’s wife, a women of the same gofra^ a suppliant 
woman, the queen, a female ascetic, and a chaste woman of the 
Jbighest caste, as a person whose violation will constitute an inexpi- 
able offence for which there is no punishment lower than the 
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removal of the offending organ (cited by Apararba, p. 857). The 
idea is that the abuse of a woman who has placed herself under 
protection is specially heinous. It is equated with incest. 

The punishment for theft being death, and abduction of a 
woman being theft, it was punishable capitally. Vyasa (cited 
in Vyavaharamaylikha, p. 135) includes the theft of women 
in nine kinds of theft. The same smrii rules {ib. p. 236) that the- 
abductor of a woman {stn-harta) should be burnt in a raging fire 
bound to an iron bedstead : 

Strl-harta lohas'ayane dagdhavyo vai katagninU 1 

In the Naradaparis'ista (28) it is ruled that the entire property 
of a man should be confiscated if he abducts a woman, and he should 
suffer death if he abducts a virgin girl : 

Sarvasvam liarafo narXm, kanydm tu harato vadhak I 

The abduction of a married woman is held by Brhaspati 
to be a crime of violence {sdhasa) as well as theft, and Narada 
(XVII, 6) holds it to be among the most heinous crimes. 

The dtatdyin, the most culpable offender known, being usually 
a synonym for assassin, is classed with the committer of arson, the 
poisoner, the armed robber, and the violent robber of land and women. 
The punishment for the dtatdyin is death, according to Manu, 
(VIII, 350) and Vasistha (III, 17), and he who slays him when 
caught red-handed can not be punished by the king, even if the 
culprit who has been slain is a learned Brahma^a. Later on this 
was explained away as inoperative in the Kaliyuga in the case of 
Brahmaqas, though its applicability for offenders of other castes was- 
conceded. By a rule of KatyayaPa (v. 830 ed. Kane) rape was to 
be punished by the king with death : 

Strtsu krtopabhogasydt prasahya puruso yathd i 
Vadhe tatra pravarteta, kdrydtikramanam hi tat 11 
When tenderness for a Brahmaga offender began to be shown 
by smartas the rule was made applicable only to non-Brahmaijas. 
{Vyavahara-mayukha, p. 224 and Vtramitrodaya, p. 504.) 

Unchastity, according to Manu (XI, 60) is an upa-pdtaka. 
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The expiation prescribed for it (ib. 118) is govraia and caridra- 
yana. According to JIanu (XI, 177-178) an unchaste wife should 
be n-*ereiy confined to the house and made to undergo these penances ; 
and by the general rule, already cited {infra p. 269 note) her 
penance will be half of what one of the male sex will have to 
perform. 

A ravished woman is in result unchaste. But she must be 
maintained. 

Kautilya deprives the habitually unchaste w’oman only of 
subsistence in excess of 2000 pag.as. (Trn. Shama S'astri, 1915, 
p. 199). 
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Rehabilitation of Abducted or Outraged Women 

Vasisiha (XXVIII, 2-4) : 

“ A wife, tainted by sin, whether quarrelsome or a voluntary 
Tuu-away, or the victim of an outrage, or the victim of thieves, 
is not to be cast away {ndsti tydgo). Let her courses be awaited 
for ; by them she will become pure again.” Atri holds that a woman 
who has been ravished by mlecchas and evil men {pdpakarmabhili) 
is rendered pure again by performing the prdjdpatya penance and 
by her courses. (This verse occurs also in Paras'arasmrti, X, 25). 

Devala, who probably wrote about the time of the Musulman 
invasions of Sindh, rules that a woman, who has conceived through 
one of another varna {i.e., the abductor) is rendered pure either by 
miscarriage of the foetus {vinisrte taiah salya, rajaso vdpi darsan^ 
or by giving away the child bom of the conception, so that there 
might be (after her restoration) no mixture of castes {varnasam- 
karah.) {Devalasmrti, in Sttinitnam-samuccayah, Anandas^rama 
ed. p. 87, vv. 47-52). This is in harmony with the principle 
enunciated by Yajnavalkya (I, 72) that ‘in adultery, purification 
accrues from the recurrence of the courses, but not if there has 
been conception, and that in the latter case, the wife should be 
put away.’ Vijnanes'vara shows the spirit of reaction against the 
lenient treatment of the woman, by explaining away the older rales 
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in her favour as referring to ‘ mental adultery ’ {mattovyabhicara), 
and that where the father of the unborn child is a S'adra the woman 
must be cast away, in accordance with a rule of fiX, 155). 

But, he shows some consideration to the unfortunate woman by 
laying down that by “ casting away ” if yaga) all that is meant is 
that she should not be allowed to take part in the religious rites of 
the husband, as a chaste wife will be entitled to do, and that it is 
not intended that she should be driven out of the house, in which she 
may remain in confinement. {Tyagas'ca upa-hhoga -dharma- 
kdryayolt ; na tu ni^kdsanatn grhdt tasydti, ‘ nirundhyat eka 
ves’mani ’ iti niyamdt). 

The same stand is taken by Apararka. : ‘ etacca mdnasa vya- 
bhicare, p. 98 ; ’ sambhoga-samspars'a-sambhdsana-sahddhikdra- 
visayas-tydgah karyah, na tu punar grhdn-nirvasananu- 
rupah-, p. 99. 

The opinion of Caturvims'atimatani is thus given in Nanda- 
paijdita’s commentary on Pards>arasmrti, X, 27 : 

Sudra-garbhe bhavet-tyagal} canddlo jdyate yatah 1 
Garhhasrdve dhdtudosaih caret-cdndrdyaiiatrayam H 

and 

Catasra eva santyajydh patane satyapi striydh i 
Svapakopahatd yd tu hhartrghnl pitr-putra-ga H 

(ed. Benares, pp. 311-2.) 
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54, 1. 8. Al-Biruni on Hindu Treatment of Fallen 
Women and Returned Converts 

The remarks of Al-Biruni, who is anterior to the great smdrtas 
of the twelfth century, relate to both the treatment of adulteresses 
and the Hindu, who having been enslaved by the Muhammadan 
conqueror, comes back to his country. He says (ed. Sachau, 1910, 
II, pp. 162-163) : 

“ An adulteress is driven out of the house of the husband and 

banished. 

25 
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I have repeatedly been told that when Hindu slav^es (in Muslim 
countries) escape and return to their country and religion, the 
Hindus order that they should fast by way of expiation, then they 
bury them in dung, stale, and milk of cows for a number of days, 
till they get into a state of fermentation. Then they drag them out 
of the dirt, and give them similar dirt to eat ; and more of the like. 

I have asked the Brahmins if this is true, but they deny it, and 
maintain that there is no expiation possible for such an individual, 
and that he is ne\'er allowed to return to those conditions of life in 
which he was before he was carried off as a prisoner. And how 
should that be possible ? If a Brahman eats in the house of a S'udra 
for sundry days, he is expelled from his caste and can never 
regain it.” 

The remarks of Al-Biruni show that the rules had hardened by 
his time, and that AparErka and Vijnanes'vara in explaining away the 
old considerate rules were only justifying current usage. 
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54, ll . 8-12. Rehabilitation of the Converted Hindu 

The locus classicus among smrtis on the readmission of the 
(out-caste) is Devalasmrii, which is devoted entirely to the 
enunciation of means of restoring by suitable penances such persons 
to their old place in Hindu society. It consists of about ninety 
verses. But the Devala who is quoted by the great commentators 
seems to have been another, or atleast, his work seems to have 
been mainly in prose. (Kane, op. cit., p. 121). That his rules, if 
they had been known in Al-Biruni’s age were not operative in 
Hindu society is evident from Al-Biruni, (supra. Note 212.) In 
the fragment, which now passes as his, he states that the expiations 
prescribed by him alone are valid, and that the rules of other sages 
are invalid, if against him (verse 72). 

The gist of bis doctrine is that a person who had been, carried 
away hyml0cchas,ajii had. contracted impurity by close association 
with them, in eating, living and even marriage, (which lead to loss 
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of caste), can be restored to his old status by a bath in the 
Ganges and the performance of specified expiatory rites {prajasc- 
citta). Such restoration can take place even if the person had 
been away for twenty years : 

Grhito yo balat mlecchaih paTwa-mUsapfa ^*a samah t 
Das'adi vhiis'afim yavat tasya smddhir vidhlyate li 

The Mitdksard has ruled that even if a person had been treated 
as civilly dead by the breaking of a pot, he can be taken back : 

Caritavrata dydte ninayertir-navam ghatam i 
Jugtipseran na cdpyenam samvaseyusca sarvas^ah 11 

(Cited in Dharma-pradfpa^ p. 209). 

The following verses of Yamasmrti (V, 6-7) rule that persons 
who had been forced into slavery by mlecchas can be taken back 
after performing suitable prayascitta : 

Baldt ddslkrid yeca mleccha^canddla-dasyubhik I 
As'ubham kdritdh karma gavadi-prdni-himzanam I 

Prayascchitiam ca ddtavyam tdratamyena vd dvijaih 11 
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54, 11. 13-26. Treatment of Vratya. S'ivaji’s Expiation 

AND Coronation 

The orthodox definition of a vraiya is given in almost identical 
terms by Manu (II, 39-40) and YajSavalkya, (I, 37-38). The 
maximum limit for the performance of upanayana for dvijas 
(twice-born castes) is 16, 22 and 24 respectively for the Brahmaim, 
Ksatri>^, and Vais'ya respectively ; those who have not undergone 
such initiation in the Sdviirt-mantra and their descendants are 
vrdfyas unless they are redeemed by the performance of the rite of 
vrdtyastoma. The expiatory rites laid down for them by later 
writers include the Udddlaka-vrata^ and the concluding bath 
{jzvabhrta-sndna) of. the As'vamedha (horse) sacrifice (V, N. 
Mandlik’s Trn. of Ydj^avalkyasmrti, 1880, p. 165, note 4). Manu 
proscribes even clandestine relations of dvijas with vratya women. 
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(YIII, 373). Neglect of savifri will create new vratyas (X, 21). 
Sacrificing for vratyas is forbidden (XI, 198). 

See Nagoji Bhatta’s Vratya-prayascittanlrnaya^aiA the Amber 
Maharaja Jai Singh’s Vraiya-prayascitta-samgraha (Benares, 
1927) for the attitude towards the rehabilitation of those who had 
become vratyas among ruling dynasties in the Mughal period. 
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Vratyastoma 

See Nagendranath Ghose, Indo-’Aryan Literature and Cultural 
Origins (1934) for a new view of the Vratyas as a highly 
cultured non- Aryan people of the North East India, responsible for 
early Upanisad thought and the origin of Buddhism. They are held 
to have followed an exotic cult and ‘ become Aryanised, and 
Brahmanised ’ (D. R. Bhandarkar, Some Aspects of Ancient 
Indian Culture^ 1940, follows the line of thought developed 
by Mr. N. N. Ghosh). Mr. Ghosh points out that there were four 
kinds of Vratyastoma (pp. 8-10) which may be classified as those 
of conversion, excommunication, and purification. The As*vamedha 
is regarded by Mr. Ghosh as a vratya institution, which was 
superseded by the Brahmanical Rdjasuya (pp. 128«, and 202^^). 
Vasistha (XI, 76-79) lays down in regard to the reclamation of 
the vratya that he might undergo one of the following : the 
UddMaka penance, a kind of cdndrayanay the As'vamedha^ or the 
Vratyastoma. Unless the ceremonies are done, the vratyas 
according to Vasistha (XI, should not have upanayana^ Vedic 
instruction or sacrifice or intermarry with those who are still in 
caste. The question became important when Hindu Kings who 
claimed ksatriya lineage, like S^ivaji, found that they were vratyas^ 
through omission of the upanayana, ceremony, which S^ivaji under- 
went prior to his coronation, on the advice of Gagabhatta (Vis'ves'- 
vara Bhatta of Benares, the nephew of the famous Kamalakara 
Bhatta) who received a fee of a lakh of hons for officiating at 
Bivaji’s coronation (a.d. 1674). The official account of the 
coronation shows that the great Maratha ruler was made to follow 
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Strictly all the old rules laid for a Ksatriya king’s installation, after 
undergoing s'uddhi. 

The fullest account of S'ivaji’s coronation is that in llalhar 
Ramarao Citnis, Siva-cchatrapatice-caritra, ed. K. N. Sane, 1924, 
It is an almost contemporary document, and is based on reports of 
eye-witnesses and court officials. When S'ivaji decided on being 
crowned, precedents for the long discontinued coronation rites were 
diligently sought. Jai Singh of Jaipur had been crowned and had 
performed a jyotisthoma in Ujjain, and also a paiutdarlka yajTia. 
He was known to S'ivaji, having brought him before the emperor, on 
a safe conduct, which was repudiated. Under the orders of Jai Singh 
an extensive digest of Dharmas'dstra was compiled by Ratna- 
kara in A. D. 1713 s-ndi nsLmeh Jayasimha-kalpadnima {•printed, 
1925 : vide Kane, History, p. 548). The procedure followed 
by the Rajput ruler was studied. But, it was deemed necessary to 
get a first-rate smdrta from Benares, and Gaga Bhatta whose 
family originally belonged to Mahar^tra, was invited. As laid down 
in the s'astras, a saptdnga was appointed under the name of asta- 
pradhan so as to officiate at the ceremony. S'ivaji took an oath 
{■pratijUd) at the coronation : to restore the w’orld which had been 
overrun by the Muhammadans {Y avandkrdnta) and re-establish the 
Hindu dharma and to govern in accordance with the Dhannas'dstras 
{ib. para 274), as befits a descendant of the ancient Sesodia line 
{sisodiya-kuldnta utpanna ho-una kulabhtisana hoisdta kuladhar- 
ma-sthdpana keli). That his vow was kept is shown by his ordering 
the arrest of Sambhaji, for outraging a woman, contrary to Dharma 
{ib. para, 282) 
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54, ll. 25-29. As'vamedha by Kings of Dubious Ksatriya 
Lineage 

After the epic times, the first instance of the performance of the 
horse-sacrifice {as’vamedhaj is that of Pusyamitra S'unga, who i)er- 
formed it twice in his reign (185-150 B.C,). Kharavela, the Jain king 
of Kalinga, performed the Rdjasuya which has been regarded as even 
more significant than the As'vamedha, in 177 B.C. (R. D. Banerji^ 
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History of Orissa, I, p. 91) S'ri S'atakarni, the S'atavahana king, 
contemporary with Pusyamitra and Kharavela, performed also 
the As'vamedha twice, like his enemy, the great S'unga, whom he 
defeated in battle. Gautamiputra. S'atakarni claims to be ‘ the unique 
Brahmana ’ and the destroyer of the pride of the Ksatriyas. (Banerji 
op. cit., p. 118.) In the year 24 of the Kusan era a stone post ofithe 
horse-sacrifice {as'vamedha) -was dedicated at Mathura. “ On this 
stone post Vasiska is mentioned as the reigning emperor.” (R. D. 
Banerji, History of Ancient India, p. 129). In the Nanaghat inscrip- 
tion the widowed queen Nayanika, the consort of S'atakarni I, men- 
tioned above, claims to have performed (participated in?) many sacri- 
fices such as the Rdfasuya and As'vamedha {Archaelogical Survey 
of Western India, V, p. 82). In the Gupta dynasty, Samudragupta, 
Kumaragupta I, and the later Gupta, Adityasena (c. A.D. 650, 
V. A. Smith, Early History of India, ed. 1924, p. 332) claim to have 
performed the As'vamedha. The Bharas'ivas are supposed to 
have performed at Benares ‘ ten horse sacrifices The Vakataka 
King Pravasasena did a horse sacrifice (R.D. Banerji, Anct. 
Hist, of Ind., p. 1877). In the Dakhan, Pulakes'in I (c. 550) 
(Fleet, in Bombay Gazetteer, I, i, p. 181) performed it. Towards 
the end of the seventh century, Madhyamaraja Yasobhita of 
the S'ailodbhava dynasty (the name is significant of the origin 
of the family) of Orissa claims to have done an As'vamedha and 
a Vdjapeya. 

In South India, the early Pallava king Sivaskandavarman. 
(according to the Hirahadgalli plates, Epig. Ind. VI, p. 88) claims 
to have performed the Agnisioma, Vajapeya and As'vamedha 
sacrifices. The reference in the Udayendiram plates to axf As'va- 
medha by an unmentioned king in late Pallava times is noteworthy. 
(Gopalan, Pallavas, p. 125). The Kadamba king Mayuravarma 
(who, like Pusyamitra was a Brahmana) claims to have done an 
Asrvamedha. In the Cola records, there is reference to only one 
As'vamedha and that in Rajadhiraja’s time (Nilakantha S'^tri’s 
Colas, II, p. 220) Krsna Yadava, the grandfarther of Mahadeva, 
the patron of Hetnadti, claims to have revived Vedic sacrifices. 
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162 

56, ll~ 5-6. Nibandhas on Dharmas'astra by Kings 

The great bhasyas are virtually nibandhas, as they collect in 
the course of their comments on their originals all the relevant 
authorities supporting the text, or apparently going against it. 
Apararka’s bhdsya on Yajnavalkya and Madhava’s commentary 
on Paras'ara are practically nibandhas. Ballala Sena (a.D. c. 1168) 
composed, through or with the h^lp of his gtirn Aniruddha, four 
digests named sdgara, viz., Acdrasagara, Pratisthasdgara, 
Bdnasdgara, and Adhutasagara. The last two have been printed. 
(Kane, op. cit., pp. 340-341). 

Prataparudradeva of Orissa, who ruled at Kataka (Cuttack) 
from A.D. 1497-1532, is the reputed author of the digest Sarasvati- 
vilasa, of which the Vyavahara part has been published 
(Mysore, 1927). 
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56, 1. 5. Hemadri’s Caturvargacintamani 

“ Hemadri and Madhava are the Castor and Pollux in the 
galaxy of ddksindtya writers on Dharmas'Sstra " says Mr. Kane 
{op. cit., p. 354). He held the post of Karanddhis'vara (Keeper 
of Records) of Mahadeva,the Yadavaking of Devagiri (Daulatabad) 
in the Dakhan. His modest title disguises, as in the case of the 
famous Nana Fadnavis, the position of virtual premier. His 
Caturvargacintdmani aimed at being an encyclopaedia of Dharma, 
and was designed to consist of five major sections, viz. vraia, ddna, 
tlrtha, moksa and paris'esa. The sections on tirtha and moksa 
have yjet to come to light. (Kane, p. 354). King Mahadeva under 
whose command Hemadri wrote his digest, feigned from A.D. 
1260 to 1270. 
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56, ll. Jayasimhakalpadruma 

See Note 217 on S'lvaji’s coronation, pp. , 281-285. This 

extensive work is in 19 stabakas on kala, vrata, s'raddha, etc. 
Composed about A.D. 1710 {vide, Kane, p. 548). 
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56 , //. 17 - 13 . Small Content of Politics and Law in 

XiBANDHAS Written by Command 

There is nothing on polity in Hemadri's digest, and it makes 
only occasional excursions into the domain of vyavahara on 
sources of ownership (III, i, p. 525 fF.), sfrtdhana, (III, i, pp, 530- 
531 ). These are his only digressions into law proper. In the 
bigger nibandhas, vyavahara and rajadharma were only part 
of the bigger scheme. Two parts only are devoted to these in 
Nllakantha's digest out of the twelve, and two out of fourteen in 
Laksmidhara’s Krfya-kalpataru, In CandesVara’s Ratnakara^ 
the treatment of Rdjantti was an after-thought, and vyavahara 
and vivdda (law and procedure) were two sections in seven. In 
Smrticandrikai vyavahara was one of its six divisions, though now 
its best known ; the others dealt with samskdra, dhnika^ s^rdddha^ 
asauca, and prdyscitta. The Madanaraina-pradtpa had no sec- 
tion on Rdjantti and its vyavahara section was only one of seven. 
Other instances can be cited. 
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56, IL 19-21. The Character of Rajaniti in Nibandha 
Literature 

The only works on Rajadharma or Rdjanlti now extant,, 
which form part of a nibandha are (l) Laksmidhara’s Rajadharma- 
kalpataru^ c. A.D. 1110, (2) Candes'vara’s Rdjaniiiratndkara^ c. 
A.D. 1370, (3) Rdjanltiprakds^a of Mitramis^ra, c. 1620, (4) B%ti- 
mayukha of Bbatta Nilakantha, c. 1635 and (5) Rajadharma 
kausiubha of Anantadeva, c. 1675. Among the parts on Raja- 
dharma in old digests which are lost must be mentioned king 
Bhoja’s Rdjanfti (a.D. 1000-1050, mentioned by Kane, op. cit., 
p. 719) and Rdjadharma-kdmadhenu of Gopala a contemporary 
of Laksmidharma as mentioned by the latter (Kane, p. 612 ; cited 
by Ca^des^vara on pp, 2 and 4 of his RdjanUiratndkara, ed. 
Jayaswal, 1936). 
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56, 1. 23. Kautilya’s Arthas'astra 

A vast literature has grown round the Kautihya. For a dis- 
cussion of the authenticity, character and place of the Kautiliya in 
political thought see my Ancient Indian Polity, 2nd edition, 1935, 
and my Ancient Indian Economic Thought, 1934 passim. 
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56, 1. 25. Bhoja’s Yuktikalpataru 

This has been edited by Pandit Is'varacandra S'astri, Calcutta, 
1917. The topics it deals with are, besides polity, selection of sites 
for buildings and construction of buildings, furniture-making, 
precious stones, ornaments, weapons, draught and other animals, 
vehicles and the building of ships etc. Bhoja has written on 
Vdstus’dstra in his Samarangafjsutra (ed. Gaijapati S'astri, 
G. O. S.). The miscellaneous character of the topics in the work, 
and the citation of Bhoja himself by name six times may justify 
the suspicion that it has been fathered on the famous king of 
Dhara. The polity part is of poor quality. 
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56, 1. 25. Manasollasa of Somes'vara Calukya 

The Manasollasa is an encyclopaedic work in 100 chapters, 
divided into five vims'atis^ and comprising about 8000 s'lokas in 
anustubh metre. It gives a condensed account of many topics. 
The first two vims'atis^ which have been printed both at Mysore 
and Baroda, deal with politics chiefly, dealt with in a very 
free spirit, so as to bring in medical treatment, horses, elephants, 
precious stones and alchemy. There is little originality. An 
account of tirthas (places of pilgrimage) comes early in the 
work, on the ground that tlrthasnana is imperative for a king, 
and the holy rivers of the Dakhan within the author’s dominions 
are specifically mentioned. The author is Somes^vara, the son 
26 
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and successor of Vikramaditya VI. His reign extended from 
A.D. 1127 to 1138, its shortness being due to the great age to which 
Vikramaditya lived. It was composed in .^.-D. 1131 (Mr. G. K. Shri- 
gondekar’s introduction to the Baroda edn. p. vi). 
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56, ll. 29-30. Kamandaka, Somadeva-Suri and Hemacandra 

All the three writers make a display of their learning and literary 

skill, literary effect being more their obvious aim than originality 
in idea or in presentation of political views. The Nitisara of Kaman- 
daka is an obvious imitation of Kautilya’s work but its admini- 
strative, legal and economic material is rejected, and attention is 
concentrated on such minor matters of king-craft as the matidalas 
and diplomacy. The treatment betrays unfamiliarity with actual 
government. Somadeva-Suri was a Jain teacher (c. A.D. 950). His 
work is in simple, readable prose of great elegance. It is 
chiefly a rehash of some portions of Kautilya’s work, whose phrases 
are woven into the texture of Somadeva’s own sentences. It has 
been printed at Bombay with a baffling commentary, which contains 
many forged texts. 

For analysis of the contents of the Nitisara and the Nlti- 
vakySmrta, see — Benoy Kumar Sarkar’s Introduction to Hindu 
Positivism, 1937, pp. 381 ff., and pp. 420 ff. 

Hemacandra is another Jain writer, and a polyhistor. He 
lived between A.D. 1089 and 1173 under the patronage of his 
disciple Kumarapala Calukya, (a.D. 1143-1172) king of Anhilvad 
His Laghu-arhan-niti was printed in 1906. For an an^ysis of 
its contents see Sarkar, op. cit., p. 430. 

See note 28 supra. 
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57, ll. 1-4. Rajadharma Works by Court Pandits. 

Nilakantha wrote under the patronage of Bhagavanta Singh of 
Bhareha, near the junction of the Jumna and the Cambal (Carma^i- 
vats). Bhagavanta was a Bundela chief of the Sengara clan. The 
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digest was named after the patron as Bhagavanta-bhaskara. As 
the work was named Bhaskara ‘ the Sun,’ each section was called a 
ray of the Sun {Mayukha). The division into twelve sections was 
perhaps suggested by the number of Adityas being twelve, (see 
P. V. Kane’s ed. of the Vyavahara-mayukJta, 1926, Introduction, 
p. xvii). 

Mitramis'ra, the author of Vlramitrodaya, was an as'rita of 
the famous Bir Singh of Orccha, who ruled from 1605-1627, and 
was coeval with his patron Jahangir, for whose sake he assassinated 
Abul Fazl, in 1602 (Vincent Smith, Akbar^ 1917, p. 305). Jahangir 
promoted Bir Singh when he came to the throne and showed him 
so much consideration that Bir Singh was promoted to a mansab 
of 3000 (see my ed. of F. s History of J ahdngir, 19ZQ, 

p. 23). He was also permitted to fortify Datia and Orccha, rebuild the 
famous temple of Krsija at Mathura, and build many other temples. 
His revivalist zeal for Hinduism is responsible for the patronage 
of Mitramis'ra whose digest combines in its title his own name 
coupled as * friend ’ with that of his patron. 

Anantadeva the author of Rajadharmahausiubha wrote under 
the patronage of Baz Bahadur of Almora (1662-1675). See Kane’s 
History of Dharmas'dstra, pp. 452-453. 
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57, ll. 11-31. Laksmidhara and the Krtyakalpataru 

The relevant information on Laksmidhara and his great digest 
and a consideration of its place in the history of Dharmas'astra is 
collected in my articles on Laksmidhara on pp. 148-168 and 199-223 
of the Madras Law Journal Commemoration Volume, 1941. The 
question of the alleged citation of Vijnanes'vara by Laksmidhara, to 
which currency has been given by the high authority of Mr. Kane, 
who brought it into notice {History of Dharmas'astra, pp. 289, 
317), is examined and it is shown that the position can not be 
sustained. The dates of the composition of the Mitaksard and the 
Kalpataru are determined as c. 1120 and 1110 respectively, in 
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modification of the dates given by Mr. Kane, who places the 
Kalpataru long after the Mitaksara. Incidentally, from the Kal- 
paiafii confirmatory evidence of the author of the Kamadhenu 
being Gopala, as suggested by Mr. Kane (pp. 294-296), is given, 
and he is shown to have been a contemporary and friend (vayas- 
yal}) of Laksmidhara. 
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58, ll . 1-6. Cardes'vara 

Mr. Kane in his History (pp. 370-372) and Dr. Jayaswal in his 
introduction to the RdjanUiratndhara (pp. 12-22) have given the 
available information about the personal and family history of 
Cagdes'vara, who, while liberally “ borrowing ” from his predeces- 
sors, particularly Laksmidhara, to whom he is inferior in ability and 
erudition, claims superiority over them : 

Yastnin-na kiTicidapi s'amsati Kamadhenur- 
Yaire^amalpamapi Kalpatarurna datte I 
Dhatte na gandhamapi kaTlcana ParijdtaTt 
Tat-sarvamapi vivinakti nayapravttjah 11 

(Candes'vara’s preface, si. 25 to Krtyaratndkara, Bib. Ind., 
1925, p. 6). 
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58, U. 16-32. NItimayukha 

The paramount authority which his VyavahSramayukha has 
attained through judicial decisions in the Bombay Presidency has 
invested all the other sections of the Hhagavanta-hhdskara with a 
reputation, which is somewhat unmerited. This is particularly the 
case with his NUimayukha. It is a pedantic work. Its main 
reliance is on Varahamihira’s Brhatsamhita and the Nitisara of 
Kamandaka. Like other writers after the Musulman conquest, he re- 
commends kuta-yuddha and the use of poisoned weapons, destruction 
of the civil population etc. To show his want of realism, Mr. B. K. 



NOTES 


205 

Sarkar has pointed out that Nilakantha’s authorities are of the 
Gupta period {op. cif., p. 547). 
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59, line 1. NON-KSATRIYA CORONATION 

At the beginning of the Nitimayukha, Nilakantha declares that 
the term Raja is valid [sakto) only in regard to the Ksatriya 
{K^airiya-matro') and is not a result of assumption of a kingship 
(Rajya-yoga). He argues that as kingship {rajya) follows corona- 
tion, and it is laid down that the Raja should be crowned {Rajanam 
abhi^i^et) which can only mean the Ksatriya. There seems here 
a tacit assumption that what he says in the book is applicable only 
to Ksatriya kings but the tenor shows that he was more of a 
realist than might appear from this initial argument. He describes 
the Vedic ceremony of coronation with vedic rites, {abhiseka-vidhiJj,, 
and abhi^eka-prayogafj) which take up nearly two-fifths of the short 
treatise. It is noteworthy that the more rigid Laksmidhara, who, 
though a courtier, unlike Nilakantha who was a mere scholar, has 
omitted the Vedic rites and the full mantras from the Aitareya- 
brahmatia in Rajadharma-Kalpatani, and given only three pages to 
the coronation. 
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59, ll. Killing a Brahman_in Self-defence 

The subject is discussed in pp. 91-100 (Gujarathi Press 
ed. 1921). He quotes Manusmrti, VIII, 350-351, that ‘one may 
slay without hesitation an assassin who approaches him with mur- 
derous intent, even if he be his own teacher, a minor, an aged man, 
or a Brahmaga versed in the Veda, and by killing an assassin the 
slayer incurs no guilt,’ and Katyayana (a verse not found in 
Mr. Kane’s reconstruction of this jurist) that ‘ by slaying in battle 
one who approaches the slayer with murderous intent and attacks 
him the killer incurs no guilt accruing to the slayer of a Brahmana,’ 
Nilakantha argues that the rules refer only to one who actually 
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attacks and should not apply to a possible slayer who is asleep 
i^ato jighamsata eva viprasya niarcttjam , na suptadeh) and that 
the use of the words “ or ” (va) in Manu’s dictum and ‘ even ’ 
{apt) in Katyayana’s, shows that the killing of a Brahmana 
in such circumstances is not acceptable. VijSanes'vara, in com- 
menting on YajnavalKya (II, 21,) by way of llustration discusses 
this injunction of Manu. The argument is that the words used 
do not constitute a vidhi (command) to the effect that a guru 
and others must be killed, but imply that if even the slaying of 
a guru, who is entitled to reverence and filial affection, an old man 
and a child, who are objects of compassion are liable to be slain, in 
in such circumstances, how about others not possessing such claims 
to consideration — even if they approach as assassins (atat&yinah) ? 
The argument of the Mitaksara, which Nilakantha accepts, is 
further that there would be a conflict between precepts if the mean- 
ing is that such Statayins (a guru etc.) should be killed ; for 
Sumantu has ruled that though an assassin (jdtatayin) can be 
killed, without guilt accruing to the slayer, it is otherwise with the 
killing of a Brahmaija or a cow. There is also the injunction of 
Manu (IV, 162) that the teacher who initiates one, the teacher 
who has explained to him the Vedas, or any other teacher, and 
parents should never be troubled {na himsySt), as they are all 
inoffensive {tapasvi) persons. There will be also transgression of 
the Vedic injunction that one should not injure any living being 
(JVa hinisydi saroUni bhutdni) which is a general interdict against 
all killing. The significance of the mention of the guru and others 
in the verses of Manu is that they alone should not be killed. It is 
concluded by Vijfianes'vara, who is following Medhatitfii here, 
that the rule of Manu about atatayins will apply only to those who 
are not Brahmaijas. 

Apararka holds that a Brahmaija aiatdyin may be slain only 
when he is about to kill another, or is attempting to kill another ; 
Le., he can be slain when caught in the very act of murdering 
another. If he escapes, he can not be killed later. He also holds 
that if it is possible to prevent the murder short of killing the 
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murderer (jatatayin) to kill the latter will result in the guilt of 
hrahmahatya (Brahman-slaughter). His opinion applies to 
aiatayins of all castes. Medhatithi was of opinion that a murderer 
could be killed even after the commission of the crime, provided he 
is not a Brahmapa, etc. Vijnanes'vara held that a Brahmapa or 
Guru ataiayin should be punished short of death, by suitable 
penances etc. 

The SmYticandrika {Vyavahdra) dealing with the question 
applies the extension given, by parity of guilt, to the term matdyin 
by the smrtis (e.g., Vasistha, III, 16 who lays down that the follow- 
ing six are also dtatdyins : an incendiary, a poisoner, an armed 
attacker, a robber of wealth, a man who ravishes another man’s 
wife, and he who takes away a man’s field ; or Bhrgu, w'ho adds 
to the above list the man who curses, who uses incantations, 
who is an informer, and one who always picks up the weak 
points of others.) The conclusions of the Smrficandrika are 
threefold : 

1. All aiatayins^ including a Brahmana dfaiayin may be 
killed when they attempt assassination. 

2. With the exception of the Brahmana, constructive ataidyins 
like those who rob one of his field, or ravish another’s wife, etc. 
may also be killed. 

3. The Brahmana is not to be killed for the constructive 
offence of atatayin^ as explained by Bhrgu and Vasistha. 

In his Nifimayuhha Nilakantha accepted all the three proposi- 
tions, going thereby against the total exemption of the Brahmana by 
VijSanes^vara and Medhatithi. But, in his Vyavaharamayuhha^ 
he went back on this total acceptance of the three rules laid down 
by Smrticandrikdy and argued that in no circumstances should the 
Brahmana be killed, as the rules in Manu etc., referred to other 
ages than Kaliyuga. His conclusion is that ^ in the Kaliyuga a 
Brahmana dtatayin is not to be killed (even in self-defence), but in 
other ages this was allowed/ (See Kane’s notes to his edn. of 
Vyavaharamayukha^ 1926, pp. 417-422; and his Trn. of the 
same work, 1933, pp. 262-263, and particularly the notes.) 
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59, IL 4-9 . Kuta-yuddha 

Ktita-yiiddha is described by Nilakantlia (Nltimayukha:^ p. 98) 
as slaying by the use of poisoned weapons and so forth. He 
cites the recommendation of Kamandaka to carry on kuia-yuddha 
as an alternative (parydya) or addition to open warfare. But 
the instances of ‘ unfair ’ attacks, which he gives may be unchi- 
valrous, but are milder than those in use today among the nations 
of the West. 
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59, IL 8-26. Anantadeva’s Doctrines 

See Dr. B. Bhattacarya’s Introduction to the Rdja-dharma- 
Katisttibha^ passim and especially, 
p. xiv, chief queen and her accomplishments ; 

p. xiv, If the king has several queens, then the eldest son, although 
born of a younger queen, inherits to the exclusion of other 
sons by older queens.” Thus, primogeniture is laid down, 
pp. xiv and xv, constitution of the ministry, 
pp. xv-xviii coronation ceremony. 
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60-61, IL 1-7. Mitramis^ra’s Views 

His view on the question of the qualification of the king is 
stated in Rdjamtiprakds^a (pp. 10-11) in the following words : 

Rdjas'abddrthah tdvad vicaryate, Kim ayam rajas'ahdo 
Yasmin kasmims^cit praja-pdlake variate^ tit a hsatriya- 
jdtau^ him va ahhi^kta-ksatriyajdtau varttata iti ? Taira 
avesiyadhikarane “ Rdjd Rajasuyena svdrdjya-hdmo 
yajeia ” ityatra purvapakse likhitam — 

Rdjyasyakartd rajeti sarvalokesu gtyate I 
Mahdvisayaid caivam s^dstrasydpi bhavisyafi H 
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Tasmad hrahmanddayo rdjyam kurvdnd rdjdna iti\ 

Rdjyam tii janapada-paripdlanam, Lokaprayoga eva s^abdd- 
rthavadhdrane pramdnam. Loke ca brdhmamddim rdjya- 
kartrsu rajas'abdo variate. 

Ydskopi^ ^ Raja rajate ’ iti hruvan^ yaugikam rdja&^ahadam, 
ts^vara-vacanameva abhyupaiti. Rdjanotkarsas^ca prajd- 
paripdlana-direva. 

Vedepi. ‘‘ Santo asmakam brdhmandndm rdjd^^ Yo raja 
varsanlndmj" Somo vai rdjd gandharvesu iiyadau api^ 
is'vara’Vacana eva pratlyate. 

Kos^e apij Raja tu pranatdsfesa-sdmantas-sydt ’’ 

On primogeniture his views are given in pp. 35*38. He cites 
Manu in favor of the heritage going to the eldest son, and the 
express injunction of the Kdlikdpurana : 

Athoparicaram raja yauvardjye ahhyasecayei 1 
Jydydmsam aurasam piitram sarvarajagunairyutam !l 

and the address of Das'aratha to JRama in the Rdmdyana : 

Adisto hyasi me jyestal], prasutah sadrs^o gunaih 1 

Tasmdt tvam pusyayogena yauvarajayam avdpsyasi H 

He lays down that a regal heritage should not be divided like a 
private estate ; pufrehhyo rdjyam vibhajya na deyam (p, 39). 

The State*s liability to make good stolen property is limited. 
After citing YajSavalkya’s injunction that stolen property should 
made good by the king (II, 36), Mitramis^ra adds (p. 127) the com* 
ment that what is lost through the theft of the servants of the 
owner need not be made good. {Y attu dhanasvdmifta eva pari^ 
cdrkair-nitam tattu rdj^ na deyam j) 

Mitramis^ra’s treatment of the Mandala doctrine. See chapter 30, 
pp. 320*321. 

The Brahmana permitted to be a soedier 
The following half-verse from the Mahdbhdraia shows 
that every one is bound to fight for his country, if ordered to 
27 
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do SO by the king, and that the Brahma^ia particularly should obey 
the mandate : 

RSjUam niyogat yoddhavyam brahmatiena vis'esafah 1 

Duties of a conqueror 

The rules from the smrtis are summarised by Mitramis'ra on 
pp. 409-4-13. The main features of the rules are that the old 
royal family, which has been defeated, should be restored, that 
private looting should be forbidden, that all spoils should be 
brought to the king, who will reward his soldiers as he deems fit, 
that if the former king is killed, one of the family should be crowned, 
that the conquered kingdom should not be destroyed annexed) : 

Dustasyai>i narendrasya tad-rastmm na vinas'ayet (p. 411) 

and that the laws and usages of the conquered country should be 
respected and reinforced, (p. 411). The victor should conciliate the 
conquered people. 

Obviously, these precepts if accepted by the Mughal conquerors 
would be beneficial to the Hindu population. 
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61, ll. 8-12. Candes^vara and LaksmIdhara 

CaJQtdes'vara is a wholesale borrower of Laksmidhara’s Krtya- 
kal^ataru, and practically every section of his Ratndkara series 
is built on the corresponding section of the Kalpataru. I am 
illustrating it in my edition of the Kalpataru. But he has not 
borrowed from Laksmidhara in the Rajamti-ratnakard. The 
circumstance that it was composed when he was over eighty will 
explain its slim size, as compared with the bulkier seven sections 
of the original Ratndkara, and also his omission to make more 
use of Laksmidhara’s wmrk. There are only six citations of 
Laksmidhara by name (pp. 16, 20, 37, 70, 72, 73) in the Rdjanlti- 
ratndkara besides a phrase from NUikalpataru i.e., Rdiadharma- 
kcdpataru. 
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61, ll. 14-17. King’s Propitiation of Unseen Powers 

Laksmidhara’s Rajadhanuakalpataru contains many* direc- 
tions of a detailed character on the need to propitiate unseen powers 
and the ways of doing so. As a s'roiriya he must have believed 
in theiir efficacy, and felt a special competence to advise his king 
on the subject. That the calamities of the Musalman invasions 
in the elet'enth and the twelfth centuries of the Christian era turned 
the eyes of the orthodox Hindus to such magical rites is illustrated 
not only by the space given to them in the Kalpataru but by the 
still fuller use made of such spells and ritual in the works of his 
very much younger contemporary Ballalasena, whose Danasagara 
for instance gives the ritual and mantras in extenso. It may be 
noted that Ballalasena wrote a special work on portents {Adbhuta), 
viz. Adbhuta-sdgara, which was printed in 1905. This work was 
commenced in A.D. 1068 and was left incomplete by BallSlasena, 
and completed by Laksmanasena. All Ballalsena’s works were 
written with the help of his guru. Aniruddha, the author of 
Pitrdayitd and Hdralatd, 
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61, 1 . 19. Caste of Candes'vara’s Master. The Brahmana 
AS King 

The Karnata dynasty of Mithila, which had been ruling there 
from the last quarter of the eleventh century, when it became in- 
dependent under Nanyadeva, came to an end in 1324, when Hari- 
simhadfeva retired to Simraongarh in Nepal after defeat by Ghiyaz- 
ud-din Tughlak {Jnd. Ant., 1884, p. 414). Cagdesfvara, like his 
father and grandfather, had been a Minister under this king. Caijde^- 
vara must have succeeded to the ministership by 1310, as in 1314 be 
performed a Tuldpuru^adSna himself (Intm. to Danaratnakara, 
MS. in B.Q.R. Institute, Poona). After the withdrawal of Harisimha- 
deva to Nepal, a new dynasty founded by the Rajaguru or Spiritual 
Preceptor of the old dynasty established itself in Mithila under the 
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suzerainty of the emperor of Delhi. The founder of the new king- 
dom WSLS Kames^a or Bhaves'a, who commissioned Ca^des'vara to 
compose the Rajanlfi-rainUkara. Bhaves^a was a BrahmatJta, as a 
Rajaguru, and Brahama^as are interdicted from being kings. That 
Pusyamitra the S'unga king, did so made him a degraded Arya 
{Aftarya) to the Brahmana poet Ba^a, who condemned the act 
in the seventh century. (Trn. of Harsacarita, Cowell and 
Thomas^p. 194). 

The King’s duty was to fight. A BrahmatJa was interdicted 
from bearing arms, except in very abnormal circumstances. 
Apastamba laid down that a Brahmana should not touch weapons 
even for mere examination {Pank^arthamapi hrahmana ayudham 
nUdadita^ 1, 10, 29, 6). Baudhayana, against the specific prohi- 
bition of it by Gautama (to which he refers) allows a Brahmana to 
to take up the vrtii of a Ksatriya if he is not able to maintain him- 
self by teaching, sacrificing and receipt of gifts, but limits it to 
cases in which society is distressed by the spoliation of BrShmaiias 
and ill-treatment of cows and castes get mixed up {varttanam api 
samkare.) — (II, ii, 4, 16-18) In the same spirit the Mahdbhdrata 
(XII, 78, 12-36) allows the Brahmana to take up arms in defence of 
the subjects of a kingdom attacked by dasyus, on the failure of 
Ksatriyas. Manu (VIII, 349-350) in the same spirit allowed the 
Brahmapa to take up arms in defence of Brahma:igtas, women 
and Dharma. 

That, on a loose interpretation of the permission to the Brah- 
mana to live by the pursuit of arms, a large number became atleast 
candidates for recruitment to the army in the days of Kautilya, is 
inferrable from a discussion of the merits of a Brahmana as a 
soldier. (Arthas^astra, p. 343). But there is nowhere any per- 
mission to a Brahmaigia to become king. The passages in Manu- 
smrii (I, 98-101) exalting the Brahmaigia in the social scale have 
been wrongly interpreted by Dr. Jayaswal as sanction to the 
Brahmam to exercise sovereignty, {Manu and YajUavalkya^ 
pp. 102-104). Throughout India’s history in the very rare instances 
of a Brahmana becoming a king, he has had either to abandon his 
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vania and become a K§atriya, as did Mayura, the first king of the 
Kadamba dynasty (j. F. Fleet, Dynasties of the Kanaresc Dis- 
tricts, in Bombay Gazetter, I, i, p, 286) or apologise for the act. 
Orthodox opinion was more outraged by Brahmaiia kingship than 
by Vais'ya or S'udra sovereignty. 
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61, ll. 21-22. Recognition of the King de facto 

Ca^des^'ara {.Rdjanttiratndkara, pp. 2-3) discussing the 
question of who is king, states that consecration is a consequence 
and not a cause of kingship {Prdja-svdmitve rajaive prasiddho 
raja prdja-pdlanavrtti-abhisekadayafy asya kdratjamairam,) and 
accepts the same view as Kulluka that the word Raja is not restricted 
to K§atriyas (MaHusmrti-vydkhya, VII, l) — “ RSjas'abdopi ndtra 
kqatriyaparahf In classifying rulers from Samrai to Tributary 
{Karadafi) he adopts the view that all are entitled to the title RSjd, 
and the Dharma applicable to Rajas would apply to all of them 
equally : “ Sakala-rajebhyo yaJt karagrahi sa Samrat ; Samraje 
karado yahi sa Sahara^ ; svecchayd karado Akarah- Smrtiddau 
api Rdjaitvena prakhydtaJi. Lake tu, Rajeti Sakarafy, Cakra- 
varil, Samrdt, Adhts'varo, Maharaja iti prasiddhah, vis'e^aprati- 
patyuparodhdt, Parantu, trayaftam api Dharmas-samameve." 
(Rdjanltiratndkara, p. 4). 
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61, ll. 22-26. The State’s Obligations to the Poor 

Rajadhane dlna-andtha-adi-sakala-prdnindm ams'itvam ; 
bdhundyakatvdt rdjya-vinas'asca iti yuktili iti Gopala- 
Lak ^midhara-Srikaradayali. {ibid., p. 72). 
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61, ll. 27-28. Burke’s Definition of tsociETY 

This occurs in the Reflections on the French Revolution. 
“ Society is indeed a contract. Subordinate contracts for objects 
of mere occasional interest may be dissolved at pleasure — -but the 
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State ought not to be considered as nothing better than a partner- 
ship in pepper and coiFee, calico or tobacco, or some other such low 
concern, to be taken up for a little temporary interest, and to be 
dissolved by the fancy of the parties. It is to be looked on with 
other reverence ; because it is not a partnership in things subservient 
only to the gross animal existence of a temporary and perishable 
nature. It is a partnership in all science ; a partnership in all art ; 
a partnership in every virtue, and in all perfection. As the ends 
of such a partnership can not be obtained in many generations, it 
becomes a partnership not only between those who are living, but 
between those who are living, those who are dead, and those who 
are to be born. Each contract of each particular state is but a 
clause in the great primeval contract of eternal society, linking 
the lower "with the higher natures, connecting the visible with the 
invisible world, according to a fixed compact sanctioned by the 
inviolable oath which holds all physical and all moral natures in 
their appointed place. This law is not subject to the will of those 
who by an obligation above them, and infinitely superior, are bound 
to submit their will to that law.” (cited in J. Mac Cunn, Political 
Philosophy of Burhe, 1913, pp. 59-60.) The view of Burke very 
closely approximates to the Hindu view of the eternal social order, 
as I have pointed out in previous works of mine. 
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61, ll. 30-31. Divinity of the People (Prajah) 

The idea of the king’s divinity is enshrined in the identi^cation 
of the king with Visnu. The same idea applied to the subject 
iPrajs) invests the latter with divinity and inviolability. Thus, in 
the MahSbharata, S'antiparva, 59, 106, it is said in the coronation 
oath that the people of the country {bhautna) are God {Brahmd) 
and that in protecting the people the king is serving God : 

PratijUam ca abhirohasva ntanasa karmanU giro. 1 

‘ Palayi^amyaham bhaumam Brahma ’ styeva ca-asakrt H 
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The passage cited by Candes'’vara ends thus : 

Adyarahhya na me rajyam ; raja ay ant raksatu prajdli ’ ( 
Iti sarvam Praja-Visijum sdkshjain S’ravayed-mnhuJyW 
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62, 1. 6. Composition of the RajanItiratnakara by Royal 
Command 

Caijdes'vara states expressly in the second verse of the intro- 
duction to the Rdjamtiratndkara that he coraposed it by command 
of King Bhaves'a : 

RajTia Bhaves'ena djUapto Rdjanlii-nihandhakam I 
Tanoti Mantrinam aryah s’rtmdn Candes’varaJi krittW 
Dr. K. P. Jayaswal {RdjanUiraindkara, Introduction, p. 23) 
shows that Bhaves'a was otherwise known as Bhavasimha, and that 
he was the younger brother Kames'a or Kames'vara, of the family of 
the Rdjaguru of the KarnSfa dynasty of Mithila, who was set up as 
king in place of the old line, by the Delhi emperor, about a.d. 1370. 
Cagdes'vara must then have been eighty-five. “ Evidently he enjoyed 
a long life like his grandfather Devaditya. This record for old age 
and mental vigour is repeated in his family by Vidyapati who 
lived under successive sovereigns of the dynasty of Bhaves'a.” 
(/&., p. 25). 

188 (See Note 81) 

The Principle of Substitution in MImamsa {Pratinidhi) 
The matter is argued in Jaimini-sTitras, VI, in, The 

purvapaksa is stated in sutra 13 that in the absence of the prescribed 
material no other should be used as a substitute. The reply of 
Jaimini is that the command being general does not interdict the 
use of the substitute, i.e. the command is in regard to the per- 
formance of the sacrifice (Yaga) and not its material. Sometimes 
the Veda indicates the substitute. But there can be no substitute 
for the deity invoked in a sacrifice, the fire, the mantra, and the act. 
{sutra 18) nor should there be a substitute for any materiaTexpr^- 
ly forbidden {sutra 20). In regard to the attainment of the fruit of the 
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sacrifice iphala) there cannot be a substitute for the yajamana. 
(sMraSj 9, 2L) Where a number of persons are engaged in a 
sacrifice and one of them is missing or incapacitated a substitute 
can be used (22). But the substitute is only a servant so far as the 
fruit is concerned (26). When any material is lost or unavailable, 
anything of the same class can be used (27). It is unreasonable not 
use a substitute (30). In the Veda it is laid down that if Soma is 
not available putika (a plant resembling Soma) may be used : 

Y adisomamavindeta putikanahhismiuydt I 

If a substitute is lost, it should be replaced by an article re- 
sembling not itself but the original (32). If the principal 
[mukhya) becomes available, after the substitute is used, the former 
should be used, as the substitute is only to act for it, in its absence 
(35). This may be done even in the middle of a sacrifice (36). 
Sometimes the substitute may be more efficacious than the pre- 
scribed original, and in such a case can the substitute alone should 
be used, since the object is more important than the article to be 
used as prescribed ? (39-40). Jaimini replies that it should not. (41), 
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A Woman’s Independent Right to Perform a Sacrifice 

{To he read with Note 130.) 

In Mjmdmsasutra (VI, i, 17) it is laid down that the husband 
and the wife possessed of wealth are entitled to perform the same 
sacrifice. {Svavatostu vacanddaikakamyam sydt) depending 
on the Vedic injunction : 

Dharme ca arihe ca kame ca anaticaritavyd I 

Sahadharmas*caritavyah» Sahdpatyam utpadayitavyam 

“ She should not be discarded in religious affairs, business and 
desired objects I all religious acts should be performed together J 
children should be brought forth together.” (M. L. Sandal’s 
Tm, p. 303). 
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